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Committee of Experts on International  
Cooperation in Tax Matters 
Fourteenth Session 
New York , 03-06April  2017 
Agenda item 3 (a ) (iii ) 
Article 12 (Royalti es): possi bl e amendm ent s to  
the comm ent ar y on Artic le 12 in relat i on to indus t ri al,  
commerci al or s cient i fi c equi pm ent and soft war e -relat ed pa ym ent s  

 

 
 
 

Possible Amendments to the Commentary on Article 12 (Royalties) 
 

Background 

 

Upon concl us i on of the 2011 Update to the  UN Tax Treat y  Model  (UN Model) , the Commit t ee 
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from Mr. Scott Wilk i e were taken up by the Commit t ee and the Subcom m i t t ee on Royalt i es 
(Sub com m i t t ee) was fo r m ed to furt her inves t i gat e those issues. The issue of tax at i on of ro yal t i es 
was put forwa rd for cons i derat i on at the agend a of the twel ft h Session of the Commit t ee, but was 
defer red unti l the Fourt e ent h Session, after the re levant Subcom m i t t ee has had an opport uni t y to 
meet.  
 

The Mandate 

The mandat e given to the Subcom m i t t ee is as foll ows :  

 
"The Subcom m i t t ee is t o consi der and report on possi bl e improvem ent s to the c omm ent a r y on 
Article 12 (Royalti es) of the Model, and if requi red, the t ex t of that Articl e. It is mandat ed to 
init i al l y report to the Commit t ee at the Octobe r s essi on of the Commit t ee in 2016, addres s i n g as 
its initi al priori t y such i mprovem ent s to the comm ent ar y discus s i on on indus t ri al, comm erci al 
and scient i fi c equi pm ent a nd soft war e relat ed pa ym ent s as are most likel y to be ac cept ed b y th e 
Commit t ee for its incl us ion in the nex t versi on of the UN model."  

Subcommittee Membership  

The Subcom m i t t ee was creat ed at the 11 th  Session of the Commit tee of Expert s .  The 
Subcom m i t t ee  is compri s ed of Members from tax admi ni s t rat i ons with wide and vari ed 
ex peri ence in deal i ng wi th matt ers relat i ng to internat i onal tax at i on as well as Members from 
acad em i a, internat i onal organi z at i ons and the privat e sect or, in cl udi ng from mult i nat i onal 
enterpri s es and advi s ers.  Membershi p is assum ed on a personal capa ci t y:  
 

Members of the UN Tax Committee who are also Subcommittee Members 

 
 Ms. Prag ya  Saksena, co ordi nat or (India)  
Mr. Andrew Dawson (UK)  
Ms. Carmel Peters (New Zeal and)  
Mr. Cezar y  Krysiak  (Poland)  
Mr. Christoph Schell i ng (Switz erl and)  
Mr. Henr y Louie (USA)  
Mr. Eric Nii  Yarboi Mensah (Ghan a)  
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Ms. Ingela Willfors (Sweden)  
Ms. Noor Azian Abdul Hamid (Mala ysi a)  
 
Ms. Lise l ot t Kana (Chile)  
Mr. Jorge Rachid (Brazil)  
Mr. Al Khalifa ( Qatar ) 
Mr. El H adji  Ibrahi m a  Diop (Senegal)  
Mr. Johan Cornel i us de la Rey (South Afric a)  
Ms. Xiao yu e Wang (China)  
Mr. Ignati us Kawaz a  Mvula (Zambi a)  
Mr. Mohammed Amine Baina (Moroc co)  
 

Other Members: 

Ms. Anna Binde r (WU)  
Mr. Scott Wilk i e  (Osgoode Hall Law School)  
Mr. Cla udio Souza (Brazil)  
Mr. Enrique Bolado (Mexico)  
Lili Wang (China)  
Radha Kishan Rawal ( India ) 
 
 

Current Activities of the Subcommittee 

The Subcom m i t t ee met on the 16 th  and 17 th  of Febru ar y 2017 in Brussel s, host ed b y the 
European Commiss i on. The Subcom m i t t ee woul d like to thank the European Commiss i on for 
host i ng the me et i ng and for its support. The gr oup discus s ed (i) issues in relat i on with the 
chara ct eri z at i on of consi derat i on de ri ved from le asi ng o f "indust ri al, com m erci al and scient i fi c 
equi pm ent;" and (ii) issu es relat ed to soft wa re pa ym ent. CRP 8/2016 contai ni ng va ri ous issues 
relat i ng to equi pm ent ro ya l t i es and soft wa re relat ed pa ym ent s was pres ent ed b y the Coordi nat or 
to the Members of the Subc om m i t t ee.  
 
On occasi on of the me et i ng, the Subcom m i t t ee recei ved a present at i on fr om Bill Sample, from 
Microsoft, on the natur e of the pa ym ent s m ade for the use of soft w are. Mr. Sample provi d ed 
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Annex I 

13.1 The refe renc e in Articl e 12(3) to "indust ri al, comm erci al o r s cient i fi c equi pm ent" 
addr es s es circum s t an ces in which the own er o f th e equi pm ent earns p rofi t s from lett i ng anot he r 
person use that equi pm ent, without havi ng the o wner establ i s h an y pres e nce in th e stat e whe re it 
is used, or wher e the us er resi d es, which woul d sati s f y the requi r em ent s of Article 5 for the 
ex ist ence of a perm anen t establ i s hm ent.   For thi s kind of busi nes s th e equi pm ent itsel f, when 
used b y anot her p erso n, is treat ed in the United Nations Model Convent i on as havi n g 
signi fi can ce simi l ar to that of a perm anent establ i s hm ent. 

13.2 The term “equi pm ent ” is not defi ned in this Model.  Accordi n gl y, th e provi s i ons of 
para gr aph 2 of Article 3 appl y, which means t hat the term ma y have different me ani ngs in 
different States.  Howev e r, a feat ur e that is alw a ys present is that the  equi pm ent will be used in 
the perfo rm anc e of a tas k. It is a tool used b y a busi nes s in the sense that it is not enjo yed for its 
own sake. Thus, for ex am pl e, a car rent ed b y a touri s t will not be consi dered to be 
“equi pm ent.”   Neither ca n equi pm ent incl ude intel l ect ual propert y, immovabl e propert y cov ered 
b y Article 6, or prop ert y covered b y Articl e 8.  Indust ri al, comm erci al or s cient i fi c equi pm ent is 
clearl y a subset of equi pm ent and ma y, outsi de of a consum er cont ex t, include (not an ex haus t i ve 
list) sh ips, aircraft, cars and other vehi cl es, cran es, cont ai ners, satel l i t es, pip el i nes and cabl es etc.  

13.3 A clea r dist i nct i on must be made b etwe en ro yal t i es paid fo r the us e of eq ui pm ent, which 
fall under Articl e 12, and pa ym ent s const i t ut i ng consi derat i on for the s ale of equi pm ent, some or 
all of which ma y, dep en di ng on the case, fall under Articl es 7, 11, 13, 14 or 21. Some cont ract s 
combi ne the lease ele m ent and the sale elem ent, so that it somet im es proves diffi cul t to 
determ i ne thei r natur e and econom i c s ubst ance. In the case of credi t sale agr eem ent s, hir e 
purchas e agr eem ent s an d other fo rm s of financ e leases, it seem s cl ear that the sale elem ent is 
param ount, becaus e the part i es have from the out set agre ed that the own er s hi p of the propert y in 
quest i on s hal l be trans f er red from on e to the oth er, although th e y hav e mad e this dependent upon 
the pa ym ent o f the last i nst al l m ent. Consequent l y, the inst al l m ent s paid b y th e pur chas e r / hir er 
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do not, in princi pl e, cons t i t ut e ro yal t i es. In the ca se, howev er, of an op era t i ng le ase, th e sole, or 
at least the princi pal, pu r pos e of the cont r act is norm al l y th at of le ase, ev en if the lessee has th e 
right the reund er to opt duri ng its t erm to pu rchas e the equi pm ent in quest i on outri ght. Article 12 
therefor e appl i es in the  norm al case to the rent al s paid b y the l essee, incl ud i ng all rent al s paid up 
to the date the lessee ex erci s es an y right to purc has e. Indicat i ons for a fi nance le ase rath er than 
an operat i n g le ase mi ght incl ude, for ex am pl e:  

• the lease is lon g term and n on- canc el l abl e;  
• the term of the l ease is li kel y to cover a subst ant i a l part (or all) of the equi pm ent ’s 
useful life; 
• there is no other likel y  user of the equi pm en t, or it is not feasi bl e for the 
equi pm ent to be leased to anot her lesse e;  
• the lessee of the equi pm e nt behaves as own er;  
•  the lessee carri es posi t i ve and / or ne gat i ve resi dual value risk or util i t y in respect 
of the equi pm ent;  
• the lease pa ym ent s to use the equi pm ent ar e hi gh p art i cul a rl y at the be gi nni n g 
such  that the y const i t ut e an inordi n at el y lar ge p ro port i on of the amount n e eded to s ecu re 
the acqui s i t i on;  
• the lease pa ym ent s materi al l y ex ceed the curr ent fair rent al value an d thus 
compens at e fo r more tha n just the use of propert y; and* 
• some port i on of the lea se pa ym ent s is speci fi c a l l y desi gnat ed as interes t or is 
otherwi s e re adi l y re co gni z abl e as the equi val ent of interes t.  
*[One member o f the Subcom m i t t ee was o f the view that in palce of the word “and”, th e 
word “or ” shoul d be used.]  
 

13.4 With regard to satel l i t e operat ors and thei r cust o m ers, the char act eri z at i o n of a paym ent 
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of the trans m i s s i on cap a ci t y (or trans po rt or tran s m i s s i on capaci t y in the case o f pipel i nes or 
cabl es) coul d be re ga rd ed as pa ym ent s made for the le asi ng of indu s t ri al, comm erci al o r 
scient i fi c equi pm ent.   
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