


C ur r ent propos als for changes  

• Nov e mb e r 2013 Disc u s s i o n draft (see OECD 
web site) 
 

• Comme n t s rece i v e d  
• - Cruise Lines Inter nat ional Associat ion (CLIA)  

- Inter nat ional Cham ber of Shipping ICS)  
- Rödl  & Bartling  GmbH  
- Royal Associat ion of Nether lands Shipowner s  (KVNR)  
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INTERNATIONAL SHI PPI NG , INLAND 
WATERWAYS TRANSPORT  AND AIR 

TRANSPORT  
1 .  Profit s of an enterprise of a Contracting 
State from the oper a t i o n of ship s or airc r a f t in 
inte r n a t i o n a l traff i c shall be taxa b l e only in the 
Contr a c t i n g that St a t e  in whic h the plac e of 
effe c t i v e mana g e me n t of the ente r p r i s e is situ a t e d .  
2 4 .  The prov i s i o n s of para g r a p h 1 shall also 
apply to profi t s from the parti c i p a t i o n in a pool, a 
join t busin e s s or an inte r n a t i o n a l oper a t i n g agen c y .  

Changes to Artic le 8  
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2 .  Profits from the opera tio n of boats enga g e d in 
inla n d wate rw a y s tran s p o rt shall be taxa b le only in the 
Contra c tin g State in whic h the plac e of effe c tiv e 
mana g e m e n t of the ente rp ris e is situ a te d .  
3.  If the plac e of effe c tiv e mana g e m e n t of a 
ship p in g ente rp ris e or of an inla n d wate rw a y s tran s p o rt 
ente rp ris e is aboa rd a ship or boat, then it shall be 
deeme d to be situ a te d in the Contra c tin g State in 
whic h the home harb o u r of the ship or boat is situ a te d, 
or, if there is no such home harb o u r, in the Contra c tin g 
State of whic h the opera to r of the ship or boat is a 
resid e n t .  

Changes to Artic le 8  



The treaty prac tic e before the Models  

�ƒ Agreement between Great Britain and Norway for the 
Reciprocal Exemption from Income Tax in Certain Cases 
of Profits Accruing from the Business of Shipping, signed 
in London, 18 Decem ber 1924 

�ƒ Pr ovides for a recipr ocal tax exem pt ion for  
�ƒ  “any prof it s which accr ue from the business of 

shipping carr ied on by an individual resident of 
[Nor way] [Great Brit ain  or Nort her n Ireland] or by a 
company managing and controlling such business in 
[Nor way] [Great Brit ain  or Nort her n Ireland]   
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The Resolutions. 
 I. IMPERSONAL OR SCHEDUL AR TAXES 
(Impôts réels) .  

 “2.. …I f the ente r p r i s e has its head office i n 
one of the State s and in anoth e r has a bran c h, 
an agen c y, an esta b l i s h me n t, a stab l e 
comme r c i a l or indu s t r i a l orga n i s a t i o n, or a 
perma n e n t repr e s e n t a t i v e o n



The technic al experts report (1925)  

“a) in the case of 





U N Model  

• Arti c l e 8 (alter n a t i v e A): same as OECD Mode l  
• Article 8 (alternative  B): s a me as OECD Mode l 

exce p t for sour c e taxa t i o n of  profi t s from ship s 
oper a t e d in inte r n a t i o n a l traff i c (“unle s s the 
ship p i n g activ i t i e s aris i n g from such oper a t i o n in 
the othe r Contr a c t i n g State are more than 
casu a l …”) 

• Alte r n a t i v e B has the OECD inla n d wate r wa y s 
tran s p o r t prov i s i o n :  what happ e n s if inla n d 
wate r wa y s tran s p o r t is also inte r n a t i o n a l traff i c ? 
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Ship or boat? 

• “A ship has thre e or more squa re rigg e d masts ”  
• “ A  ship can carry a boat. A boat cann o t carry a ship ”  
• “A ship rolls outb o a rd in a turn while a boat rolls 

inbo a rd ”  
• “if it has a perma n e n t crew with a comma n d in g 

offic e r, it’s usua lly a ship . If it’s only crew e d when 
actu a lly in use and has no offic ia l CO, then you’re 
prob a b ly dealin g with a boat”  

• “Th e func tio n of a boat happ e n s on its deck, the 
func tio n of a ship happ e n s insid e it” 



 the water l i n e ”  





2 .  The term “immo v a b l e prop e r t y ” shall have 
the mean i n g whic h it has unde r the law of the 
Contr a c t i n g State in whic h the prop e r t y in ques t i o n 
is situ a t e d . … ; ship s, boats and airc r a f t shall not 
be rega r d e d as immo v a b l e prop e r t y.  
[strictly consequential on deletion of Art. 8(2)] 

C hanges to Art. 6(2) (same in UN 
Model)  

13 



• 3.  



3.  Capit al repr esent ed by ships and aircr af t oper at ed in 
inter nat ional traff ic and by boat s engaged in inland 
water ways transpor t, and by movable proper t y pert aining to 
the oper at ion of such ships, aircr af t and boat s, shall be 
taxable only in the Cont r act ing Stat e in which the place of 
effect iv e managem ent of the enter pr ise is situat ed. Capital 
of an enterprise of a Contracting State that operates 
ships or aircraft in international traffic represented by 
such ships or aircraft, and by movable property 
pertaining to the operation of such ships or aircraft, 
shall be taxable only in that Contracting State.  
 
[strictly consequential on changes to 8(1) and deletion 8(2)] 

C hanges to Art. 22(3) (same in UN 
Model)  
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C ur r ent Art. 15(3) (same in UN Model)  

3.  Notwi t h s t a n d i n g the prec e d i n g prov i s i o n s of 
this Artic l e, remu n e r a t i o n deriv e d i n resp e c t of an 
emplo y me n t exer c i s e d aboa r d a ship or airc r a f t 
oper a t e d in inte r n a t i o n a l traff i c, or aboa r d a boat 
enga g e d in inla n d wate r wa y s tran s p o r t,  ma y be 
taxe d in the Contr a c t i n g State in whic h the plac e of 
effe c t i v e mana g e me n t of the ente r p r i s e is situ a t e d.   



• C u rre n t draftin g is an histo ric a l accid e n t: seems 
clea r that taxa tio n in State of sourc e (i.e. where 
emplo y m e n t is exerc is e d) was not inte n d e d  

• How many coun trie s have the dome s tic law righ t to 
tax emplo y m e n t inco m e mere ly beca u s e the 
emplo y e r has its POEM in the State ?  

• Tec h n ic a l issu e s rela te d to tria n g u la r case s :  
– Empl o ye e res i d e s in State A, work s in State A and C for an 

airl i n e of State B  
– A-C treat y appl i e s but Art. 15(3) of that treat y is not 

appl i c a b l e 
– Does B-C treat y appl i e s to salary of empl o ye e (who is a 

resi d e n t of State A)?  
 

 

Reasons for changes to Art. 15(3)  
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Resident of A  



• 3 .  Notw ith s ta n d in g the prec e d in g prov is io n s of this 
Artic le, remu n e ra tio n deriv e d by a resident of a 



2 5 . 1  It follo ws from the prec e d i n g expla n a t i o n s 
that, thro u g h o u t the Conv e n t i o n, the word s “may 
be taxe d in” a Contr a c t i n g State mean that that 
State is gran t e d the righ t to tax the inco me to 
whic h the rele v a n t prov i s i o n appli e s and that thes e 
word s do not affe c t the righ t to tax of the othe r 
Contr a c t i n g State, exce p t thro u g h the appli c a t i o n 
of Artic l e 23 A or 23 B when that othe r State is the 
State of resid e n c e .  

Changes to Introduc tion (made in 2014)  
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C ur r ent definition of international traffic  



e) the term “inte r n a t i o n a l traff i c ” mean s any 
tran s p o r t by a ship or airc r a f t  oper a t e d by an 
ente r p r i s e that has its plac e of effe c t i v e 
mana g e me n t in a Contr a c t i n g State,  exce p t 
when the ship or airc r a f t is oper a t e d sole l y 
betwe e n plac e s in the othe r a Co n t r a c t i n g State 
and the enterprise that operates the ship or 
aircraft is not an enterprise of that State  
 

Changes to “international traffic ”  
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U S Model  

the term “inte r n a t i o n a l traff i c ” mean s any tran s p o r t 
by a ship or airc r a f t, exce p t when such tran s p o r t is 
sole l y betwe e n plac e s in a Contr a c t i n g State  
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Resident and  
citizen of US 

Employer : US airline  

CANADA 
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