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Overview

• Introduction

• Preserving domestic law restrictions on the 

deduction of rent or royalties paid to non-

residents

• Preserving domestic law restrictions on the 

deduction of rent or royalties by non-residents 

carrying on business in the country through a PE

• Elimination of double taxation issues

• Rent and royalties paid to a PE in a third State
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Introduction

• States that want to combat base erosion by non-

residents through payments of rent and royalties should 

ensure that their treaties allow them to restrict the 

deduction, and tax, these payments in certain 

circumstances

• Possible to include safeguards in treaties but difficult to 

reach agreement on provisions that are not in OECD/UN 

models

• BEPS treaty-changes will deal with some abuses 

(especially treaty shopping)

• Also, need to ensure that taxing rights secured through 

tax treaties are enforceable under domestic law
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Preserving domestic law restrictions on 

the deduction of rent or royalties
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Preserving domestic law restrictions on 
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Addressing the concerns of the State of 

source

• The Commentary of the OECD and UN models refers to 

potential abuses that may result from the transfer of 

shares, debt-claims, rights or property to permanent 

establishments set up solely for that purpose in countries 

that offer preferential treatment to the income from such 

assets

• Where the State of residence exempts profits of such a 

permanent establishment situated in a third State, the 

State of source should be concerned about having to 

grant treaty benefits with respect to the income derived 

from its territory and attributable to that permanent 

establishment 
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Provision on rent and royalties paid to a 

PE in a third State

• As a result of the work on BEPS Action 6, a new anti-

abuse rule provision has been included in the OECD and 

UN models in order to protect the State of source from 

having to grant treaty benefits where income obtained by 

a permanent establishment situated in a third State is 

exempt by the State of residence

• That provision is Art. 29(8)

• An alternative provision included in the Commentary 

goes further
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New Art. 29(8)

8. a) Where 

(i) an enterprise of a Contracting State derives income from the other 

Contracting State and the first-mentioned State treats such income 

as attributable to a permanent establishment of the enterprise 

situated in a third jurisdiction, and 

(ii) the profits attributable to that permanent establishment are exempt 

from tax in the first-mentioned State, 
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New Art. 29(8)

c) If benefits under this Convention are denied pur


