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1. SURPLUS STRIPPING

• RMM Canadian Enterprises v. The Queen

[1998] 1 CTC 2300 (TCC) 
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Facts

• US corporation owns Country A 
subsidiary (ACo), which owns another 
Country A corporation (SubCo)

• ACo and Subco cease to carry on 
equipment leasing business

• Assets of Aco and Subco consist of 
cash and near-cash
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Facts

• Shares of ACo sold to RMM, a Country A corporation 
owned by friends of executives of US corporation

• RMM borrows from the bank to pay USCo
• Purchase price equals cash and near cash of Aco and 

SubCo
• US corporation guarantees amount of lease receivables 

and pays RMM’s legal fees
• RMM repays bank
• ACo wound up and  SubCo amalgamated with RMM
• Lease payments made by RMM to USCo
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Facts
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Relevant Treaty Provisions

• Article 13: only residence country can tax gains 
from disposal of shares unless the shares derive 
their value principally from immovable property 
in the source country

• Article 10: country in which the company paying 
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• Under Article 13(4), gains on shares are taxable only 
by residence country

• Meaning of “gains”? Does “gains” mean gains under 
domestic law or does it have a treaty meaning?

• Article 10 deals with dividends

• Meaning of “dividends”? Defined in Article 10(3) to 
include amounts treated as dividends under domestic 
law (I.e., deemed dividends)

Treaty Issues

14

Arguments

• Taxpayer argues recharacterization of sale as 
dividend under GAAR is contrary to the treaty

• Problem: no gain was subject to tax under 
Country A’s law (i.e., gain was nil); therefore, no 
violation of the treaty

• Government’s argument: gain is deemed 
dividend under domestic law

• Should taxpayer get the benefit of the reduced 
rate on dividends under Article 10?
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• Article 3(2): undefined terms have their 
meaning under domestic law at the time 
that the treaty is applied

• Assume Country A’s GAAR was 
introduced  after treaty with US was 
entered into 

• Is recharacterization under GAAR 
equivalent to a deeming provision for 
purposes of Article 10?

Treaty Issues
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Treaty Issues

• Taxpayer argues that the GAAR is a unilateral 
amendment .k4x,AhlxgxxMx’Mvlg4MivvMg6iTm4g’7Mkk,dhl4g’7Mkk,ehl455Mv’, hxgM5x-44,nhlvgvx5v’,oh]T$Tgv7vk4, hMkgMk44,ehlvgvx5v’,ahlvv’,dhlvgvx3x-7, hx’gMxgM5k56,rh2x-7, hx’gMvx5v’,ahlvx-7,’hMgMM4vv746,jh4g5xx4x,ehlvgvx5v’,chlkgv7vk4,thxgM5x-7, hMkgv’,ehlvgvx5v’,thxgM5x4M, hl5g54k7M,ghlvgvx5d
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Decision

• “It would be a surprisingly conclusion that Canada, 
or indeed any of the other countries with which it 
has tax treaties, including the US, had intentionally 
or inadvertently bargained away its right to deal with 
tax avoidance or tax evasion by residents of treaty 
countries in its own laws. It would be equally 
surprising if tax avoidance schemes that are 
susceptible to attack under either general anti-
avoidance provisions or specific anti-avoidance 
rules, if carried out by Canadian residents, could be 
perpetrated with impunity by non-residents under 
the protection of a treaty. That is not what treaties 
are for.”
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Decision

• This is not an ordinary sale

• “alienation” in Article 13(4) “connotes a genuine 
alienation, and not one that is made to an 
accommodation party as an integral part of a 
distribution of surplus.”

• Definition of “dividends” in Article 10(3) is broad 
enough to cover the payments
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Decision

• Subsequent 1995 Protocol and US Technical 
Explanation indicates that the right of the states 
to apply their own anti-abuse provisions is 
inherent in the treaty

• Treaty cannot be construed to prohibit the 
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Interpretive or Factual Approach

• Under interpretive approach statute does not 
apply to transactions without economic 
substance or business purpose

• If treaties interpreted in same way, no conflict 
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Australia

New Zealand
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Bank

Subsidiary

Facts
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Decision
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