Chapter 5. Tax Treaty Mechanisms to Resolve Cross Border Tax
Disputes: The Mutual Agreement Procedure!
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5.1 The Mutual Agreement Procedure in Tax Treaties




5.1.3 Preliminary Issues for Countries Considering Entering into MAP
Obligations
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found in the UN Model and, in particular, in the Commentary on Acrticle 25 of
that Model. To the extent that there are any statements or information in this
Guide which are incompatible with the provisions of a tax treaty or with the UN
Model Commentary applicable to those provisions, those provisions, as
interpreted by the UN Model Commentary, will obviously prevail.

5. This Guide includes a number of recommendations. These recommendations
are based on international practice and experience and reflect views as to the
most appropriate manner to deal with particular MAP processes and procedural
issues. Although many tax administrations and taxpayers have found that the
implementation of these recommendations has improved the MAP, the
appropriateness of these recommendations must be evaluated in light of the
specific features and characteristics of each tax system and each treaty.






B. INTRODUCTION AND BACKGROUND
1.1 The purpose and importance of the mutual agreement procedure

1. $ D[ WHDIN LV DQ RIILFLDO DIJUHHPHQI EHIZHHQ IZR FRXQIULHV 3&RQIUDFILQJ
6IDIHV" IKH SULPDU\ SXUSRVH RI ZKLFK LV IKH SUHYHQILRQ RI #KH LQWHUQDILRQD0 GRXEMH
t



MAP.

The Legal Basis of MAP

7. The Mutual Agreement Procedure (MAP) is intended to resolve difficulties
arising out of the interpretation and application of the Convention in the broadest sense
of the term, as well as potential double taxation situations not expressly covered by
bilateral tax treaties. The interjurisdictional disputes stemming therefrom might be
resolved either through domestic mechanisms or through the specialized dispute
resolution mechanism provided in the treaties themselves. Consequently, the treaties
SURYLGH IRU IKH O$3 ZKHUH WKH GHVLIQDIHG yFRPSHIHQI DXIKRULILHVY DSSRLQIHG EN IKH
Governments of each States would enter into diplomatic discussions in an attempt to
resolve the dispute.

MAP is included in the equivalent to article 25 of almost every DTC following the UN
or OECD Models. The MAP can be used to eliminate economic or juridical double
taxation and may cover taxes beyond corporate income taxes as well.

International juridical double taxation can be defined as the imposition of income taxes
in two (or more) states on the same taxpayer in respect of the same income. Juridical
double taxation can arise, for example, where a resident of one country derives income
IURP VRXUFHV LQ lIKH RIKHU FRXQIU\ DQG ERWK FRXQIULHV] GRPHWILF WD [ 0HJLVODILRQ ZRX0G WD[
that income. It can also arise where each country considers the taxpayer to be resident in
that country under domestic tax laws.

(FRQRPLF GRXE(H ID[DWLRQ PHDQV WKH LQFOXVLRQ EN\ PRUH WKDQ RQH WVIDIHV WD[
administration, of the same income in the tax base when the income is in the hands of
different taxpayers. Transfer pricing cases are the best example of economic double
taxation.

The importance of MAP Procedures

Dispute avoidance and resolution procedures, if properly designed and implemented,
make it possible to resolve differences between tax administrations and taxpayers
regarding the interpretation and applicam9(the )-( law)4he a82(m9(the 4Tm0 g0 G[(make)6( it)-3( posémak



It is important because it describes how things are done and determines
how successful the outcomes will be. Consequently, a process
structures actions, i.e., a step by step method.

A proper procedure avoids bad practices and minimizes risks of fraud
and integrity issues.

Moreover, a process aligns the actions of all participants, so they know
what to do, when doing it and the consequences of their behavior. This
is equally important for tax administrations, which need such guidance
to apply the law properly and equitably, and for taxpayers, which must
comply with the law.

It helps to align domestic procedures with the international standards.
This point is crucial in MAP because of the nature of the process.



1.3 What is the procedural relation between domestic law and MAP? Can the
MAP suspend the domestic procedures, a tax audit or reclamation?

1.4 Competent authority. How concrete should the designation of the
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1.7 Documentation requirements.

1.8 Who decides whether the MAP request will be accepted? The requests
should be rejected only in very rare circumstances.
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competent authority decision or agreement on its case and therefore should be afforded
a satisfactory explanation by the competent authorities®.

The organizational aspects of the competent authority role will be discussed below in
chapter 5.1.5.2.

DECISION.

3.1. Deadline for making a decision. What if the negotiations are blocked?
There should be the opportunity to use alternative techniques + mediation, conciliation,
arbitration?Reference is made to 2. (par. 215 and p. 36)

3.2. Deadline to communicate the decision.. (1 month after)

62
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depend on the structure of countries’ legal systems, the moment when they occur
and, notably, the legal foundations that justify the relief.

Thus, in jurisdictions that establish a very strong connection between the legal
form and the tax incidence, or in which local law has precedence over
international treaties, competent authorities may find it more difficult to
implement tax relief, especially in situations not expressly foreseen in the treaty.
On the other hand, such relief may be easier to achieve in jurisdictions that gives
effect to the “spirit of the treaty”.

Notwithstanding, some patterns seem to be a constant across the international tax
environment, and they concern the decision’s foundations: when the relief derives
from the interpretation of law or its applicability to certain facts, this
interpretation must be extended to all taxpayers that are in the same situation.
This pattern is observed in jurisdictions that apply the non-discrimination
principle to their taxpayers.

Conversely, when the relief results from a specific taxpayer’s particularities and
only may be applied from the analysis of the case, the decision should only be
applicable to the taxpayer involved. Besides the aspect related to the equal
treatment of different situations, to give effect to such decisions towards all could
lead to issues concerning the duty of confidentiality.

Moreover, the decision’s effects will determine its form: decisions with erga
omnes the effect of being applicable to all may (in fact, it is advisable) be enforced
through the issue of an administrative act or notice, in order to publicize the
result of the tax administration understanding; nevertheless, decisions only
applicable to the taxpayer involved should be notified exclusively to such
taxpayer.

When a decision is tailored to a specific taxpayer, it should only be implemented if
the taxpayer agrees with all its conditions. However, situations exist that are
based on both taxpayer particularities and new general legal interpretations. In
such cases, if the taxpayer does not agree with the conditions imposed by the
competent authorities, the
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domestic law anti-abuse provision is in conflict with the provisions of a
treaty.

It is advisable to mention that when corporate tax is involved there are
always at least two taxpayers (normally one is the Parent and the other is a
subsidiary or a branch/ or two subsidiary-branches), consequently the
adjustment involved the two of them.

B. The existence of administrative processes that promote the prevention and timely
resolution of treaty-related disputes.

a. Countries should publish rules, guidelines and procedures to access and
use the MAP and take appropriate measures to make such information
available to taxpayers. Countries should ensure that their MAP guidance
Is clear and easily accessible to the public.

b. Countries should publish their country MAP profiles on a shared public
Platform
7KH O$3 3URILH SXEOLVKHG VKRX0G UHVSHFII WKH VHFUHF\ RI D[ SD\HU{V
information in the process. For example, the MAP Profile should
present the number of cases opened and closed during the year, and the
time to solve them.

c. Countries should ensure that the staff in charge of MAP processes have
the authority to resolve MAP cases in accordance with the terms of the
applicable tax treaty, in particular without being dependent on the
approval or the direction of the tax administration personnel who made
the adjustments at issue or being influenced by considerations of the
policy that the country would like to see reflected in future amendments
to the treaty

d. Countries should ensure that adequate resources are provided to the
MAP function.

e. Countries with bilateral advance pricing arrangement (APA) programs
should provide for the roll-back of APAs in appropriate cases, subject to
the applicable time limits (such as statutes of limitation for assessment)
where the relevant facts and circumstances in the earlier tax years are
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the same and subject to the verification of these facts and circumstances
on audit.

C. Taxpayers should have access to MAP when eligible.

a. Countries should clarify in their MAP guidance that audit settlements
between tax authorities and taxpayers do not preclude access to MAP. If
countries have an administrative or statutory dispute settlement/resolution
process independent from the audit and examination function, countries
may limit access to the MAP with respect to the matters resolved through
that process. Countries should notify their treaty partners of such
administrative or statutory processes and should expressly address the
effects of those processes with respect to the MAP in their public guidance
on such processes and in their public MAP program guidance.

b. Countries should either: amend paragraph 1 of Article 25 to permit a
request for MAP assistance to be made to the competent authority of either
Contracting State, or where a treaty does not permit a MAP request to be
made to either Contracting State, implement a bilateral notification or
consultation process for cases in which the competent authority to which
IKH O$3 FDVH ZDV SUHVHQIHG GRHV QRW FRQVLGHU IIKH ID[ SD\HUTV REIHFILRQ IR
be justified (such consultation shall not be interpreted as consultation as to
how to resolve the case).

C. &RXQWLHV] SXEILVKHG O$3 IXLGDQFH VKRX0G LGHQILIN\ IKH VSHFLILF
information and documentation that a taxpayer is required to submit with a
request for MAP assistance. Countries should not limit access to MAP
based on the argument that insufficient information was provided if the
taxpayer has provided the required information.

What are the consequences of the process infringement (e.g. time limits or not
to give the information or not to reach an agreement?)

1.2 Typical cases dealt with in the MAP

MAP disputes involve cases of double taxation (juridical and economic) as well as
inconsistencies in the interpretation and application of a convention. Since most probable
occurrences of double taxation are dealt with automatically in tax conventions through
tax credits, exemptions, or the determination of taxing rights of the contacting states, the
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the taxpayer has otherwise timely and properly fulfilled all of its obligations related to
such taxable income or profits under the tax laws of the two Contracting States. 6

Since such an adjustment would normally take place after the initial tax assessment in
the contracting states involved, it will in most cases lead to double taxation. In order to
ensure that competent authorities may resolve the double taxation that can arise in the
case of a bona fide taxpayer-initiated foreign adjustment, taxpayers would need to be
allowed to access the MAP in such cases.

Action 14 of the BEPS Action Plan recommends requires that access to the MAP be
granted in such FDVHV DQG IIKDW WKLV EH PDGH H[SOLFLI LQ FRXQWULHV] O$3 JXLGDQFH
However, the UN Tax Committee agreed not to accept such changes in the
Commentaries in the 2017 update.

Possible benefits of allowing such adjustments are that they reflect the true financial
situation of the enterprises involved. Taxpayers would thus have more incentive to
IUXIKIX00N UHSRUN DUPV 0HQJIK SULFHV IRU WUDQVDFILRQV LI IKH\ GR QRI UHVXOW LQ IKH HFRQRPLF
burden of double taxation.

However, given the capacity constraints of competent authorities in developing and
emerging economies, MAP cases resulting from taxpayer-initiated adjustments would
put an additional (perhaps significant) strain on their resources and may prevent or at the
very least encumber the resolution of MAP cases pertaining to adjustments made by the
tax administrations. At the same time, taxpayers have an obligation to file their year-end
tax reports accurately and on time. It can be argued that a breach of these obligations
should not negatively impact the competent authorities, but the taxpayer, who is

responsible.

14.  Historically, a large number of paragraph 1 cases have involved transfer pricing
issues and the economic double taxation that may result when a Contracting State
makes adjustments to income from related party non-DUP{V 0HQJIK WUDQVDFILRQV DPRQJ
and between the members of a multinational group of enterprises.

15.  The economic double taxation that may arise in a transfer pricing case can be
illustrated by the following example. State A makes an adjustment increasing the taxable
profits of a subsidiary company that is resident of that State with respect to a transaction
between that company and its parent company resident of State B (e.g. State A reduces
the amount of royalties deducted by the subsidiary with respect to a patent licensed to
the subsidiary by the parent company). Following the adjustment, State A charges tax
on the resulting additional income in the hands of the subsidiary resident of State A. The
income reported in State B by the parent company, however, reflected the original
(preadjustment) amount of royalties. As a result, State B will have already charged tax
on that same income (the amount by which State A reduced the amount of royalties
deducted) in the hands of the State B resident.

16.  In the factual scenario described in the preceding paragraph, the issue has

16 OECD (2015), Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD/G20
Base Erosion and Profit Shifting Project, OECD Publishing, Paris. http://dx.doi.org/10.1787/9789264241633-en;_p.
35.
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WD SD\HUfV VIDIXV DV a resident of a Contracting State, or the procedures and criteria
used to grant treaty benefits to fiscally transparent entities.

38.  The second sentence of Article 25(3) provides that the Contracting States may
consult together to eliminate double taxation in cases that are not otherwise provided for
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in its application or interpretation.

44.  In performing its functions, the competent authority is to be guided first by the
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It should be noted in this regard that countries typically do not publish taxpayer-
specific agreements reached through the MAP. Since information received from the
other competent authority is subject to the confidentiality requirement of paragraph 2
of Article 26, such information cannot be publicly disclosed (except for the limited

purposes provided for in that paragraph).

58.  The effectiveness of a MAP program may also be improved if the competent
authority function is given a certain degree of independence from the tax officials
responsible for taxpayer audits and adjustments (e.g. auditors, assessors or inspectors).
Such independence may enhance the objectivity of the competent authority and thus its
ability to apply the treaty in a fair and impartial manner. An autonomous competent
authority should, in addition, be best able to focus on its primary objective - relieving
international double taxation.

59.  Countries have similarly found it helpful where the measures used to evaluate
the performance of the competent authority relate to factors such as the time taken to
resolve a case, consistency, and principled and objective outcomes (and not, for
example, on the number of sustained audit adjustments or amount of tax revenue). The
use of these criteria reinforces the goals and objectivity of the competent authority
function and thereby improves the overall effectiveness of the MAP program.

60.  Instructuring the competent authority function, countries with significant
practical experience with the MAP process have found that it is of fundamental
Importance to provide the competent authority with adequate resources. Human
resources, in the form of skilled personnel, will often be the most crucial factor in
operating an efficient and effective MAP program. Maintaining and developing the
skills of the competent authority staff also require that a tax administration devote
appropriate resources to their training.

Capacity building

In order to be able to conduct MAPs a well-trained staff is needed. Such human capacity
can only be built following a long-term sustainable strategy. Aid agencies and donor
countries as well as countries in need of assistance will have to implement such long-
term strategies. Too often capacity that was newly built got lost because of the changing
priorities of the stakeholders involved.

Building capacity for conducting MAP will be facilitated by allowing all stakeholders
including taxpayers to participate. Only then CAs will be able to obtain a holistic
understanding of the procedure.

Capacity building is an expensive undertaking. Related costs can be limited through the
use of digital means such as e-learning tools as well as through combining events with
events on capacity building in related matters such as transfer pricing.

The United Nations capacity development program on international tax cooperation is

undertaking several capacity building initiatives on inter alia, double tax treaties,
transfer pricing
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IMF, OECD, the United Nations and the World Bank Group aimed at strengthening tax
capacity-building support to developing countries. States are encouraged to make use of
such programs to build capacity for conducting MAP as well.

61.  In addition to skilled personnel, the competent authority should be provided
with adequate financial resources to meet its obligations under the treaty. In some
cases, expenses related to face- to-face meetings with other competent authorities (such
as travel and accommodation expenses) may need to be incurred, although developing
countries may prefer to use telecommunications or, if a meeting is necessary, may
prefer to host it in order to avoid such costs.

62.  The competent authorities of many developed countries may have financial
resources to pay for the services of experts or consultants (for example, economists or
industry specialists consulted in complex transfer pricing cases) and for the translation
of documents (for example, translations of contracts or foreign tax law) and
interpretation services (for example, in the context of a face-to-face meeting of
competent authorities). Developing countries may not have the financial resources to
pay for such services and this should be taken into account in dealing with the
competent authorities of these countries.

1.4  The relationship between the MAP and domestic law (including domestic law
recourse provisions)

63.  The mutual agreement procedure provided for by Article 25 of the UN Model is
available to taxpayers irrespective of the remedies provided by the domestic law of the
Contracting States. The MAP is a special procedure that exists in addition to domestic
law remedies. For example, a taxpayer who has the right to request MAP assistance
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71.  The case may arise where a taxpayer who has suspended court proceedings in a
domestic court requests to defer its decision whether to accept a proposed MAP
agreement until the court delivers its decision.?! Contracting States may be concerned
about possible divergences or contradictions between the decision of the court and the
MAP agreement. As a result, the implementation of a mutual agreement should be
COQGLILRQDO RQ IIKH WD SD\HUYV H[ SUHVV DFFHSHIDQFH RI IKH iHUPV RI WKH P XWXD0 DIJUHHPHQI
ZLIKLQ D UHDVRQDEOH SHULRG DV ZH0 DV WKH ID[ SD\HU{V ZLIKGUDZD0 RI DQ\ DGPLQLVIUDILYH
or judicial proceedings regarding the matters settled through the MAP.?

72.  Different issues may arise in the reverse situation in which a taxpayer decides to
proceed first with domestic recourses and the MAP is suspended or put on hold (or the
competent authorities have not otherwise reached a MAP resolution). The most
important of these issues is that the tax authorities of a Contracting State may consider
that they do not have the legal authority, through the MAP, to deviate from the
decision of a domestic court. If this is the case, the decision rendered by the domestic
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taxpayers may be unwilling to test it if they have already agreed not to seek the
assistance of MAP. This may be especially true in cases where the taxpayer will
encounter the same tax administration office and auditor in the next audit cycle.?* In
addition, sometimes taxpayers offer to settle and not to go to MAP, since they had not
planned to go anyway. In these cases, taxpayers often see a larger risk in exposing
themselves to the other tax administration, where they have not yet been audited.
Cautious taxpayers are often concerned that exposure in the MAP process could
potentially lead to an audit referral.?®

On the other hand, the tax administration that entered into the settlement may be
precluded from resolving any double taxation situation that may result from the
settlement via MAP. An audit settlement is generally binding on the tax administration
that entered into it. Otherwise it could not be effective. This binding effect also extends
to any discussions with the other tax administration during a MAP. As a result, by
entering into an audit settlement, the possible outcomes of any ensuing MAP are severely
limited. The tax administration entering into the settlement is barred by domestic law
from accepting any deviating proposal made by the other tax administration. At the same
time, it is extremely unlikely that the other tax administration(s) involved would agree
to exactly the same resolution reached as part of the audit settlement. Therefore, the
MAP will most likely fail. In addition, the domestic law of the other Contracting State
may also prevent its tax administration from providing any double tax relief to the
taxpayer with respect to the tax paid to the first Contracting State upon settlement of the
audit.

It must be understood that the question of providing access to MAP in a case in
which a taxpayer has reached an audit settlement with the tax authorities is distinct
from the question of whether MAP arbitration is available (where the relevant
treaty contains an arbitration provision).%®

,Q DGGLILRQ WKH WHUP 3DXGLIl VHIOHPHQI® does not include the settlement of a treaty
dispute that is the result of an administrative or statutory dispute settlement/resolution
process that is independent from the audit and examination functions and that can
only be accessed through a request by the taxpayer. Countries should inform their
treaty partners of such administrative or statutory processes and should expressly
address the effects of those processes with respect to the MAP in their public
guidance on such processes and in their public MAP guidance.

According to the OECD Action 14 Report and the Peer Review Documents, audit
settlements between the tax authorities and taxpayers should not preclude access

24 United Nations Guide to the Mutual Agreement Procedure under Tax Treaties as agreed by the Committee of
Experts in their annual meeting in 2012; http://www.un.org/esa/ffd/tax/gmap/index.htm (UN MAP Guide), p. 15.

25 OECD (2007), Manual on Effective Mutual Agreement Procedures, p. 35.
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to the mutual agreement procedure DQG WKLV VKRX0G EH PDGH FOHDU LQ FRXQIULHV] O$3
programme guidance) for the following reasons:?’

First of all, taxpayers may not realize the potential implications of double taxation and
the fact that an adjustment by the other tax administration may complicate the issue.
Secondly, tax administrations should consider the issues of cooperation and reciprocity
as well as the fact that one-sided settlements will not serve tax administrations well in
the long run.?

The recommendations of Action 14 with regard to audit settlements have not yet been
discussed by the UN Tax Committee.

1.1.1.2 Suspension of the collection of taxes
Contracting States should also consider whether and when they will collect taxes
that are the object of a MAP request. Some countries consider providing for the
suspension or deferral of the requirement to pay a tax liability and/or collection action
to be a best practice for tax administrations. This is because such suspension of liability
may make the MAP more accessible to taxpayers by avoiding costs related to the time
value of money, cash flow burdens etc. Moreover, once States resolve the allocation of
taxing rights under a MAP they can collect the tax through the mutual assistance
provisions provided in tax treaties. States may also consider the costs involved if interest
is required to be paid along with refunds.
Some States prefer to allow either partial collection of taxes pending MAP or to
allow suspension of collection following furnishing of a guarantee in order to
protect their tax bases. Competent authorities may enter into agreements under Article
25(3) of the UN or OECD Model or may add a specific provision in Article 25 to provide
for suspension of collection or for such tailored solutions as well.
Accordingly, BEPS Action Plan 14 recommended the suspension of collection of taxes
during MAP procedures. Such recommendations were added to both the UN Model
Commentary (2017) and the OECD Model Commentary (2017).
In any case, States should make clear to the taxpayer their position on this issue in
the interest of transparency.

Coverage of interest and penalties
Where interests and penalties charged by States are directly connected to the taxes
involved in a MAP, such interests and penalties may be reduced or withdrawn as
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Administrative or criminal penalties that are not related to the taxes involved in a
MAP may not be affected by a MAP. However, competent authorities may agree under
Article 25(3) UN or OECD Model to reduce or withdraw any administrative penalties
where the cause for such penalties is found to not be accurate in a MAP. For example,
where there is a penalty for fraud or willful conduct and such conduct was found to not
be present in a MAP, the penalties may be withdrawn.

States may choose to deal with the treatment of interest and penalties generally through
a competent authority agreement per Article 25(3) UN or OECD Model or to add a
specific paragraph as regards its coverage in their tax treaties.

Advance Pricing Arrangements

78.  Advance Pricing Arrangements (APASs) are a tool used by tax administrations
and taxpayers to agree, in advance, on the tax consequences of a transaction or
transactions between the taxpayer and a related party in a different tax jurisdiction. A
unilateral APA involves only one of the interested tax administrations and,
accordingly, the tax consequences of the relevant transaction(s) in only one
jurisdiction. A bilateral APA, in contrast, involves the tax administrations of both
jurisdictions and is typically concluded through the MAP article of the relevant
bilateral tax treaty. It is therefore able to address the full scope of the transaction with
certainty and is more useful in addressing cases of double taxation involving two
countries.

79.  Unilateral APAs may prove useful in certain contexts (for example, to avoid the
cost and risk of future transfer pricing disputes). The certainty they provide, however,
is limited, especially if the tax administration of the other jurisdiction would be
expected to examine closely the transaction, or type of transaction, at issue. In addition,
taxpayers have sometimes found that previously concluded unilateral APAs have
precluded them from obtaining relief under the MAP from the country that has granted
the APA when they subsequently found themselves subject to double taxation.

80.  Like an audit settlement reached in a potential MAP case, a unilateral APA
represents a one-sided resolution of issues with tax consequences in two jurisdictions.
In order to provide for a bilateral resolution of these issues, where a foreign adjustment
is made with respect to a transaction or issue covered by a unilateral APA, some tax
authorities consider that it is helpful for the unilateral APA to be treated as the

D [SID\HUﬂV IL0LQJ SRVLILRQ DQG HOLJLEOH IRV O$3 UDIKHU WKDQ DV DQ LUUHYHUVLEH
settlement.

2:5-Other-MAR-programs-Advance-Priciig-Arrangements

203.  Advance Pricing Arrangements (APAS) are an additional important component
of the MAP program in many Contracting States. The implementation and promotion
of APA programs is seen by many jurisdictions as a desirable goal given the certainty
they provide to both taxpayers and tax administrations and because they offer a cost-
effective method to reduce the number of future transfer pricing disputes.

204.  An APA is a bilateral agreement through which the tax authorities of two
Contracting States determine, upon application by the taxpayer and in advance of the
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relevant taxable period, the tax consequences in both States of specific related party
transactions and/or activities. In an APA, the competent authorities prospectively agree
on a transfer pricing methodology and its application to identified non-DUP{V 0HQJIK
transactions and/or activities, with the objective of avoiding the potential international
double taxation that may often arise in transfer pricing cases.

205.  Of course, an APA will only be available to a taxpayer if a Contracting State has

46


http://www.irs.gov/pub/irs-drop/rp-06-9.pdf

47



83. A request for MAP assistance generally®? must be made to the competent
DXIKRULIN\ RI D WD[SD\HU{V 6IDIH RI UHVLGHQFH VHH SDUDJUDSK  RI SBUILFOH  RI'IKH 81
Model).

84.  Ina context in which an adjustment made by one Contracting State may
potentially affect taxpayers in both Contracting States, each of the affected taxpayers
may want to make a separate request for MAP assistance to the competent authority of
its State of residence. For example, where the State A tax administration makes a
transfer pricing adjustment with respect to a related party transaction between a resident
of State A and a resident of State B, the State A resident and the State B resident may
both wish to request MAP assistance from their respective competent authorities. In
such cases, the competent authorities may agree to join the cases.

85. A taxpayer may also make a MAP request to the Contracting State of which it is
a national in a case that falls under paragraph 1 of Article 24 (Non-Discrimination) of
the UN Model. Under Article 24(1), nationals of a Contracting State may not be
subjected in the other Contracting State to taxation or any tax-related requirement which
is other or more burdensome than the taxation and tax-related requirements to which
nationals of that other State in the same circumstances are or may be subjected. Thus,
for example, where State A does not allow a deduction to an individual State B national
resident of State A in the same manner as that deduction would be allowed to an
individual State A national resident of State A, the State B national may typically
request MAP assistance from the State B competent authority.

86.  Article 25 of the UN Model does not itself set forth rules or other guidelines for
the form in which a taxpayer must present a request for MAP assistance. As noted in
paragraphs 45 and 46 of the Commentary on the UN Model, each competent authority
may prescribe whatever special procedures it feels are appropriate or necessary.

87.  Inthe absence of a special procedure, a taxpayer may present its MAP case to the
relevant tax administration in the same manner that it would use to present other tax-
related objections to that administration.

88.  Countries have found that use of the MAP may be encouraged where the process
of making a MAP request is transparent and free of unnecessary formalities. Competent
authorities that take appropriate steps to develop guidelines and procedures for a
ID[SD\HUV SUHVHQIDILRQ R1 D O$3 FDVH DQG IR SXEOLFLJH IKLV guidance may thereby
ensure that taxpayers are able to make full and effective use of the MAP.

89.  Competent authorities, in particular in developed countries, may require a great
deal of information to consider and resolve appropriately certain of the more common
(and fact-intensive) types of MAP cases (for example, transfer pricing, permanent
establishment, and residence cases). In developing procedures for the presentation of a
MAP request, a competent authority should consider how to balance its need for
information with the complexity of the issues in a particular case and the burdens
imposed on taxpayers to collect the required information.

90.  Ina context in which a competent authority has not developed a prescribed
format for the presentation of a MAP request, a taxpayer should generally provide the
following information (to the extent relevant to the request) (see also paragraphs 22 ff.
of the Commentary on Article 25):

1. The name, address, and any taxpayer identification number of the taxpayer;

As noted under paragraph 9 of the Commentary on Article 25 (quoting paragraph 19 of the
Commentary on Article 25 of the OECD Model T ax Convention), however, States may give
taxpayers the option of presenting their cases to the competent authority of either State.
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2. The name, address, and any taxpayer identification number of the related foreign
taxpayer(s) involved (for transfer pricing cases);

3. The foreign tax administration involved and, if relevant, the regional or local tax
administration office that has made, or is proposing to make, the adjustment(s);

4,
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14. A copy of any settlement or agreement reached with the other jurisdiction that may
affect the MAP process (with a translation, if applicable);

15. If the taxpayer has not already provided consent for a person to act as its authorised
representative, a signed statement that a representative is authorised to act for the
taxpayer in all matters connected with the MAP request.

16.  7KHID[SD\HUYV YLHZ RQ DQ\ SRWLEOH EDVHV RQ ZKLFK IR UHVROYH WKH LWWXHV

17.  Any other facts that the taxpayer may consider relevant.

91.  The taxpayer should attest to the accuracy and completeness of the facts and
information presented in a MAP request in a signed statement accompanying the
request.

92. A competent authority will typically not charge a fee for a MAP request,
although there may be fees associated with certain competent authority functions or
activities, such as Advance Pricing Arrangement programs.
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result of a combination of actions or decisions taken in both Contracting States, the time
limit for presenting a request for MAP assistance should generally be determined with
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process is most efficient if a taxpayer submits a complete initial request. To
this end, it is useful for competent authority guidance regarding the MAP to
include a description of the information required to be submitted in a MAP
request (for example, in the form of a checklist).%’

WV IKH D[ SD\HU{V FODLP ILPHO\?

As discussed above, a competent authority should define (within the framework of
Article 25 of the relevant tax treaty) the specific point from which a taxpayer
may invoke the MAP - IKDIl LV ZKHQ D ID[ SD\HU{V FDVH PD\ EH EURXJKI iR WKH
O$3 $ FRPSHIHQI DXIKRULIN PD\ GHIHUPLQH WKDIl fKH ID[ SD\HUTV O$3 UHTXHWH
is premature - and thus unacceptable - if, for example, international double
taxation will arise only upon the occurrence of uncertain or remote future
events. Also, Article 25(1) of the UN Model requires that a taxpayer file a
MAP request within three years of the notification to the taxpayer of the action
that results in taxation not in accordance with the treaty. The MAP request
should accordingly set forth facts to demonstrate that the request was made
within the applicable time limit(s), if any, provided by the treaty and/or by a

ContraFiLQJ 6#DIHIV GRPHVILF 0DZ DQG UHJXODHLRQV
120. The competent authority should promptly notify the taxpayer whether its MAP
request will be accepted. In the event that the MAP request is not accepted, the
competent authority should ideally inform the taxpayer of the reason(s) for the rejection.

121. Inascenario in which a rejected MAP request is not barred altogether (for
example, by a time limit), the competent authority should indicate to the taxpayer how it
might perfect its MAP request and/or invite the taxpayer to re-submit its MAP request at
D ODWHU WLPH IRUH[DPSOH ZKHQ WKH WD[SD\HU{V FODLP LV ILPHO\

1.1.1.2  Improving deficient requests

Neither the UN Model, nor the OECD Model or their respective Commentaries explicitly
mention the possibility of re-submitting requests after improving them. However, the CA
is allowed under both Commentaries to request additional information. Moreover, under
BEPS Action 14, the minimum standard requires that access to MAP not be denied merely
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The provisions of paragraph 2 [of Article 9] shall not apply where judicial,
administrative or other legal proceedings have resulted in a final ruling that
by actions giving rise to an adjustment of profits under paragraph 1, one of
the enterprises concerned is liable to penalty with respect to fraud, gross

negligence or wilful default.
138.  Under specific conditions, paragraph 2 of Article 9 obliges one Contracting State
(State A) to make a correlative adjustment with respect to a State A enterprise where the
other Contracting State (State B) has made a transfer pricing adjustment with respect to
a related State B enterprise. Where paragraph 3 of Article 9 applies, however, State A
no longer has an obligation to make such an adjustment with respect to the State A
enterprise and the taxpayer may not initiate the mutual agreement procedure under
Avrticle 25, paragraph 1 in order to request such corresponding adjustment. However, the
taxpayer may initiate the mutual agreement procedure where the taxpayer considers that
all the conditions provided for in paragraph 3 are not met or that the adjustment of
profits is not in accordance with paragraph 1.

139. State A may determine in particular circumstances that it is appropriate to
consider providing MAP relief even in a case where paragraph 3 applies. Consistent
with the Commentary on Article 25 noted above, many countries would consider the
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145

with the general spirit and purpose of the MAP. Contracting States should accordingly
not raise such barriers to access to the MAP without careful consideration.

2.43 What is the effect of invoking the MAP?

144.  An aspect of the MAP that is closely linked to the relationship between the MAP
and domestic law*? - and with respect to which Article 25 of the UN Model is silent - is
WKH 0HJDO HITHFI RT WKH D[ SD\HUV LQYRFDILRQ RI IKH O$3

145.  In general, a mutual agreement is conditioned on the acceptance by the taxpayer
of the mutual agreement. If the taxpayer does not accept it, the mutual agreement does
not come into effect and each Contracting State will tax according to its understanding
?f the relevant facts and how it understands the treaty to apply with respect to those
acts.

2.44 What is the taxpayer’s role in the MAP?

146.  Avrticle 25 of the UN Model provides that a taxpayer may present a MAP request,
but does not otherwise provide for taxpayer participation in the MAP. Contracting
States may, however, provide for a taxpayer role in the MAP pursuant to the directive
contained in paragraph 4 of Article 25 to develop, through competent authority
FRQVXOIDWLRQV 3DSSURSULDWH ELODWHUDO SURFHGXUHV FRQGLILRQV PHIKRGV DQG IHFKQLTXHV”
for the implementation of the MAP.

147. ,Q SUDFILFH WKH WD[SD\HUTV UROH LQ the MAP is typically determined by domestic

0DZ RU RIKHU JXLGDQFH LQ WKH WD SD\HU{V 6IDIH RI UHVLGHQFH RQ KRZ IR VHHN O$3

assistance.*® Although domestic procedures for MAP access will necessarily vary to a

greater 04C005(e)4oceisW* nQc4ec[(43m98 €04BnBT/F3 12 Tf1 0 0 1 283.2J] TIETQq0.00000912 0 612 7

60



may also ask the taxpayer for assistance in interpreting the information provided
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under Article 25 (1) OECD Model. The taxpayers must, however, be residents or
nationals of either Contracting State in order to be eligible.

Taxation not in accordance with the treaty must have occurred. The broad phrasing
implies that not only cases of double taxation, but also cases where the single taxation
was not in accordance with the treaty are covered, as well as cases of double non-taxation
(though it is unlikely that a taxpayer would submit a request in the latter situation).
Whether this requirement is fulfilled will be determined by the CA receiving the request
in the first stage of the process. If the taxation is not in accordance with the treaty, the
case will be considered justified and either resolved unilaterally or accepted into the
second stage of the process. However, if the CA finds the objection to be unjustified, then
the case is denied entry to the second MAP stage. No recourse is foreseen against this
assessment, either in the UN and OECD Models or, generally, the domestic laws of the
Contracting States involved. BEPS Action 14 merely requires that the request be
permissible in either Contracting State or a notification / consultation of the other State in
IKH FDVH R1 D ILQGLQJ RI 3RENHFILRQ QR NXVILILHG™ EN\ WKH UHFHLYLQJ VIDIH +RZHYHU SBUILFOH
5 (3) of the EU Arbitration Directive grants the taxpayer a remedy in cases where the
request is rejected by the CAs, involving either the domestic courts or the Advisory
Commission.

An important aspect to take into account is the timing aspect. There are two time-related
aspects to take into account. Firstly, the question arises how soon a taxpayer can initiate
a MAP request. It is important to note that taxpayers are entitled to initiate a competent
authority request even before an audit is completed or they have received formal
notification of an assessment. The probability that taxation not in accordance with the
applicable convention will result is sufficient (as opposed to merely the possibility).
Nevertheless, when a request is submitted very early, this may lead to difficulties in the
demonstration that taxation not in accordance with the convention has, in fact, occurred.
For this reason, competent authorities may require that the adjustment potentially leading
to taxation not in accordance with the convention be confirmed by the conclusion of the
audit before committing resources to the analysis or evaluation of a MAP process. This is
also due to the fact that the competent authority may feel unable to evaluate the case
before the audit function has completed the factual development and related analysis.
Ideally, if a competent authority cannot adequately evaluate the case at such an early
stage, this should only lead to a delay in the processing of the case and should not prevent
the presentation of the case itself or bar access to MAP.

Secondly, there is the question of how late a MAP request can be submitted. Both the UN
Model and the OECD Model foresee a three-year time frame for the submission of the
request, starting from the first notification of the action resulting in taxation not in
accordance with the provisions of the Convention. In most cases this would mean three
years from the date of the notice of adjustment. The aim of the time limit is to prevent tax
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On the other hand, some States may prefer to ask taxpayers to contribute to 