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Paragraph 5 to 7 of the draft provide a general explanation of the relevance of the report 

on BEPS Action 14 and of the minimum standards and best practices, which are then 

referred to where relevant.  Does the Committee agree with that approach? 

– Five typical steps of an Article 25(1) MAP: Paragraph 36 of the draft includes a diagram 

showing the five typical steps of an Article 25(1) MAP.  Since these steps are then used 

to explain the MAP process, it is important to have agreement on the description of 

each step. Does the Committee agree with the five steps as described in the diagram? 

– Flowchart of the main actions involved in each of the steps of the MAP process:  The 

diagram on the five steps of the MAP process is followed by a simple flowchart of the 

main actions involved in each of these steps. While the diagram could have been 

expanded to discuss a number of alternative situations, the Secretariat considered that 

it was important to keep it simple. Does the Committee agree with the approach 

followed and the description of the actions shown in the flowchart?  

– Tentative timetable for the MAP process:  Paragraph 87 of the draft includes a tentative 

timetable for the different actions involved in a typical MAP under Art. 25(1). That 

timetable, which was prepared based on what was previously included in the Guide on 

Mutual Agreement Procedure but was substantially amended to reflect 

recommendations derived from BEPS Action 14, is also used in the explanations 

provided on each step of the process. The draft indicates that, except for the deadline 

for the presentation of a MAP request, the deadlines proposed in the timetable are 

merely suggestions based on previous MAP cases or on recommendations derived from 

BEPS Action 14. It also notes that, in practice, some of the actions included in this 

timetable will be omitted or will be done simultaneously. Does the Committee agree 

with the suggested timetable? 

7. The Subcommittee looks forward to receiving guidance on these issues at the October 

2018 meeting of the Committee.  It also proposes that the Committee agree that Committee 

members and country observers wishing to send written comments on other aspects of the 

attached preliminary draft should do so by email to the Secretariat at taxffdoffice@un.org 

before 30 November 2018.   

Next steps  

8. Based on the discussion of this note at the Committee’s meeting of 16-19 October 2018 

and the subsequent written comments, the Subcommittee intends to revise and complete the 

draft Chapter 5 of the Handbook at its next meeting.  The draft Chapter will then be sent to the 

Committee’s members in advance of the Committee’s next meeting, when it w

mailto:taxffdoffice@un.org
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Chapter 5  

The Mutual Agreement Procedure 

5.1 Introduction 

 This chapter deals with the mutual agreement procedure (“MAP”), which is the dispute 

resolution procedure provided for in tax treaties. That procedure, which is separate and 

independent from the administrative and judicial dispute resolution mechanisms provided by 

domestic law, allows representatives of the states that have concluded a tax treaty (usually 

through officials from their respective tax administrations) to address taxpayers complaints 

about an incorrect application of the provisions of the treaty as well as difficulties or doubts 

arising in relation to the interpretation or application of the treaty.  

 The MAP plays a crucial role in promoting the fulfilment of treaty obligations. It is 

intended to provide foreign investors with the assurance that cases where treaty provisions may 

not have been applied correctly by one treaty state may be brought to the attention of tax 

officials from the two treaty states. It may therefore contribute to helping developing countries 

implement a tax system that is conducive to attracting foreign investment. This is especially 

the case in countries where foreign investors may be reluctant to rely on domestic 

administrative and judicial dispute resolution mechanisms, for example because of a perception 

that the tax administrations, administrative tribunals and courts of these countries lack the 

necessary resources and tax treaty expertise to deal with complex treaty issues. 

 The number of cases involving the use of the MAP has grown steadily over the last two 

decades: country statistics on the MAP show that the number of MAP cases increased on 

average by more than 11% each year between 2006 and 2015.1 They also showed, however, 

that the vast majority of MAP cases arise under tax treaties between two developed countries 

and that relatively few mutual agreement cases involve developing countries other than large 

emerging economies (such as China and India). Nevertheless, all countries that enter into tax 

treaties must be prepared to meet their obligations with respect to the mutual agreement 

procedure and must therefore understand that procedure and implement administrative 

processes to deal with MAP cases that may arise under their tax treaties.  

 This chapter provides practical guidance on the MAP and is primarily intended for 

developing countries that have little experience with that procedure. It replaces the United 

Nations Guide to the Mutual Agreement Procedure which was approved by the United Nations 

                                                           
1  Statistics on MAP cases have been collected by the OECD since 2006: see 

http://www.oecd.org/tax/dispute/map-statistics-2006-2015.htm, In 2016, these statistics were expanded 

to include more details and to include the MAP cases of all countries that are members of the Inclusive 

Framework on BEPS: see the statistics for 2016 at http://www.oecd.org/tax/dispute/mutual-agreement-

procedure-statistics.htm. 

http://www.oecd.org/tax/dispute/map-statistics-2006-2015.htm
http://www.oecd.org/tax/dispute/mutual-agreement-procedure-statistics.htm
http://www.oecd.org/tax/dispute/mutual-agreement-procedure-statistics.htm
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Committee of Experts on International Cooperation in Tax Matters at its 2012 meeting.2 The 

guidance included in this chapter complements the guidance on the mutual agreement 

procedure found in the Commentary on the UN Model, which constitutes the most authoritative 

source of information on the interpretation of the provisions included in that model; in case of 

divergences between the guidance of this chapter and that of the Commentary on the UN 

Model, the latter should prevail. Also, to the extent that the provisions of the UN Model dealing 

with the mutual agreement procedure are similar to those of the OECD Model, and because the 

Commentary of the UN Model quotes large parts of the Commentary of the OECD Model, the 

Commentary of the OECD Model will also be relevant, in particular as regards treaties that 

follow the wording of the OECD Model rather than that of the UN Model. Obviously, however, 

the guidance in this chapter is only relevant to the extent that the MAP provisions of the 

individual treaty under which a MAP case arises are identical or substantially similar to those 

found in the UN or OECD Models.    

 As explained in Chapter 1, the G20/OECD project on base erosion and profit shifting 

(BEPS) has had a significant impact on the implementation of the MAP.3 The BEPS Action 

Plan recognized that its recommendations to counter base erosion and profit shifting had to be 

complemented with work aimed at improving the effectiveness of the mutual agreement 

procedure as a mechanism for resolving treaty-related disputes.4 Work in this area was carried 

out under Action 14 (Making dispute resolution mechanisms more effective) of the BEPS 

Action Plan. The final report on Action 145 includes a number of best practices related to the 

MAP. It also sets forth a minimum standard with respect to the resolution of treaty-related 

disputes through the MAP. The Annex reproduces the elements of that minimum standard, 

which has the following objectives:  

 Ensure that treaty obligations related to the mutual agreement procedure are fully 

implemented in good faith and that MAP cases are resolved in a timely manner; 

 Ensure the implementation of administrative processes that promote the prevention and 

 Ensure that taxpayers can access the MAP when eligible.6 

                                                           
2  

http://www.un.org/esa/ffd/wp-content/uploads/2014/09/8STM_CRP_4_clean.pdf
http://www.un.org/ga/search/view_doc.asp?symbol=E/2012/45&Lang=E
https://doi.org/10.1787/9789264202719-en
https://doi.org/10.1787/9789264241633-en
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 The large number of countries that have joined the Inclusive Framework on BEPS7 have 

committed to implement that minimum standard. For that reason, the elements of that minimum 

standard and the best practices included in the final report on Action 14 are included in the 

Annex and are referred to in this chapter where relevant.  

 The fact that compliance with the minimum standard is reviewed and monitored by other 

countries is intended to ensure a greater international scrutiny of how each country that is a 

member of the Inclusive Framework on BEPS applies the MAP.8 Two elements of the 

minimum standard will also contribute to that result. First, the minimum standard requires all 

countries that are members of the Inclusive Framework on BEPS to provide annual statistics 

on their MAP cases,9 including their tota

http://www.oecd.org/tax/beps/beps-about.htm#monitoring
http://www.oecd.org/tax/dispute/beps-action-14-peer-review-and-monitoring.htm
http://www.oecd.org/tax/forum-on-tax-administration/
http://www.oecd.org/tax/forum-on-tax-administration/
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treaty states, whereas the use of a domestic dispute resolution system available in a 

treaty state would impact only the taxation imposed in that state. 

 The MAP involves consideration of tax treaty issues by officials who have tax treaty 

familiarity and expertise, which is not necessary the case of officials and judges who 

deal with different types of tax disputes and even non-tax disputes. 

 The MAP, being less formal than domestic judicial recourses (especially if such 

recourses would be required in the two treaty states in order to eliminate double 

taxation), may be substantially less expensive to pursue. It may also provide a quicker 

resolution of the case in countries where there are lengthy delays in the processing of 

cases by administrative tribunals and judicial courts.  

 The MAP does not preclude recourse to domestic dispute resolution mechanisms in 

one or both treaty states (although taxpayers will usually be precluded from pursuing 

the MAP and such recourses at the same time so as to avoid the risk if conflicting 

decisions).  
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 The guidance included in this chapter deals primarily with cases falling within the first 

category, which involves requests made to the tax authorities by persons that consider that they 

have not been taxed in conformity with the treaty.  

 The tax officials of a treaty state who are responsible for applying the MAP are referred 

to in treaties as the “competent authority” of that state. The term “competent authority” is 

defined in paragraph 1 (e) of Article 3 of the UN Model.14 While countries are free to choose 

who is designated for that purpose, it is important that the persons or authorities so designated 

have sufficient authority to effectively negotiate with their counterparts in the other treaty state 

and to make binding decisions with respect to the cases brought before them. The competent 

authority will therefore generally be defined as the relevant minister or head of the tax 

administration and its authorized representatives, which means that senior officials in the tax 

administration or the ministry of finance will perform the role assigned to the competent 

authority by the treaty. 

 The UN Model has two versions of Article 25. The only difference between the two 

alternative versions (alternative A and alternative B) is that alternative B includes an additional 

paragraph (paragraph 5) which provides for the mandatory arbitration of issues that the 

competent authorities are unable to resolve within three years. That paragraph, which is similar 

to paragraph 5 of Article 25 of the OECD Model, is rarely found in treaties concluded by 

developing countries. The arbitration process envisaged by that paragraph is discussed in 

chapter 7. [reference to be verified once chapter 7 has been completed] 

 The following provides a brief description of paragraphs 1 to 4 of both alternative 

versions of Article 25. Other parts of this chapter provide a detailed analysis of the requirements 

and obligations of each paragraphs and provide guidance on their practical application. 

 Paragraph 1 provides an avenue for taxpayers to ask the competent authority to address 

potential violations of the provisions of a tax 
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2017 to allow a person to present a case to the competent authority of either state. This 

difference is discussed below.15  

 Paragraph 2, which is identical in the UN and OECD models, sets out the obligations of 

the competent authority to whom a case is presented under paragraph 1.  

 Paragraph 3, which is also the same in the UN and OECD models, deals with the second 
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 The Commentary on Article 25 of the UN Model18 identifies a few common issues that 

are dealt with through the MAP. In addition, the MAP statistics produced for 201619 include a 

breakdown of MAP cases for that year based on whether they relate to attribution of profit 

issues20 or other cases. The following are examples of issues that are frequently raised in MAP 

cases:  
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because they consider that the State B company is not the beneficial owner of the 

dividend. The company disagrees with that view.  

 Issues related to the characterization of income. An example would be where a 

company resident of one treaty state considers that a software payment that it received 

from a resident of the other treaty 
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5.3.2 Transfer pricing issues  

  Given that a large proportion of MAP cases arising under paragraph 1 of Article 25 

involve issues related to the allocation of profits between associated enterprises or the 

attribution of profits to permanent establishments and that, on average, such cases require 

significant more time to be processed,21 it is important to understand the treaty context in which 

these cases typically arise.  

 Issues related to the allocation of profits between associated enterprises involve the 

application of treaty rules corresponding to those of Article 9 (Associated enterprises) of the 

UN and OECD models. These rules deal with transfer pricing adjustments based on the arm’s 

length standard.22 Paragraph 1 of Article 9 acknowledges that a treaty state may adjust the 

profits of an enterprise of a treaty state that is associated to an enterprise of the other treaty 

http://www.un.org/esa/ffd/publications/united-nations-practical-manual-on-transfer-pricing-for-developing-countries-2017.html
http://www.un.org/esa/ffd/publications/united-nations-practical-manual-on-transfer-pricing-for-developing-countries-2017.html
https://doi.org/10.1787/tpg-2017-en
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State A represents profits that have already been taxed in State B. In order to eliminate such 

double taxation,24 paragraph 2 requires State B to reduce the amount of the tax that it charged 
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existing in domestic laws—indicates that the intention was to have economic double taxation 

covered by the Convention.”28 
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permanent establishments of the same enterprise be assimilated to transactions between 

separate enterprises for purposes of determining the profits of the permanent establishment. 

 Another difference between the MAP issues that may arise under Article 7 and Article 9 

is that the basic rule of paragraph 2 of Article 7 concerning the attribution of profits to a 

permanent establishment applies to both treaty states. That rule is therefore relevant not only 

for determining what may be taxed by the treaty state where the permanent establishment is 

situated but also what is the part of the profits of the enterprise with respect to which the other 

treaty state, being the state of residence, must eliminate double taxation in accordance with the 

rules of Articles 23A and 23B (Methods for the elimination of double taxation). While this 

means that risks of double taxation should in theory be avoided in many cases since both 

countries are obliged to apply the same principles for the determination of profits attributable 

to a permanent establishment, this will not prevent disputes from arising since the practical 

application of the separate entity and arm’s length principles underlying paragraph 2 of Article 

7 raises a number of difficult issues. The MAP has therefore an important role to play in order 

to ensure that the profits attributable to a permanent establishment are determined in a 

consistent way by both treaty states.  

5.4 How does the MAP work? 

5.4.1 Overview of the MAP process 

 A typical MAP initiated by a person in accordance with paragraph 1 of Article 25 

involves different actions that may be regrouped under the following five steps: 

1. The MAP request  

2. The unilateral stage of the consideration of the MAP case 

3. The bilateral stage of the consideration of the MAP case 

4. The conclusion of the MAP 

5. The implementation of the mutual agreement reached through the MAP 

 The following diagram summarizes each of these five typical steps. The diagram is 

followed by a flowchart that indicates the main actions involved in each of these steps. 

Subsections 5.4.2 to Error! Reference source not found. provide additional details on each 

of the steps. A more detailed table summarizing the different actions involved in a typical MAP 

with an indicative timetable is included in subsection 5.4.5. Subsection 5.4.6 explains the main 

differences between the process for a MAP under paragraph 1 of Article 25 and a MAP under 

the first and second sentences of paragraph 3 of Article 25. Subsection 94 deals with the 

communication between competent authorities in the context of a MAP. 
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THE FIVE STEPS OF A TYPICAL ART. 25(1) MAP 

 

 

 

 

 

 

 

 

 

 

 

 

  

1. The MAP request (section 5.4.2 below) 

The MAP begins with a request made to a competent authority in accordance with paragraph 1 
of Article 25. The competent authority that receives the request should first notify the person 
who made the request and the competent authority of the other treaty state that it has a 
received a request. 
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5.4.2 The MAP request  

 The requirements for a MAP request to be validly made under paragraph 1 of Article 25, 

which are described in paragraph 15 above, relate to which person may make the request, to 

which competent authority it should be presented and when the request should be made. Each 

of these requirements, as well as what a MAP request should include, is discussed below. 

 As will be seen below, countries sometimes apply these requirements differently and may 

have different views concerning what a MAP request should include. Given these differences 

and because most taxpayers are unfamiliar with the MAP, the tax administration of each 

country that has entered into a tax treaty should provide general guidance to taxpayers on the 

use of the MAP. The importance of doing so is recognized in paragraph 42 of the Commentary 

on Article 25 of the Un Model as well as in the BEPS Action 14 minimum standard, which 

requires countries that have joined the BEPS Inclusive Framework to “publish rules, guidelines 

and procedures to access and use the MAP and take appropriate measures to make such 

information available to taxpayers”.33 The web site that includes the MAP profiles of these 

countries34 allows easy access to the MAP information published by some of these countries 

and developing countries may use that information as a basis for developing their own 

guidance. 

5.4.2.1 Who is allowed to make a MAP request? 

 Any person, as defined in Article 3 of the UN and OECD Model, may make a request for 

MAP under paragraph 1 of Article 25 as long as that person considers that the action of either 

or both treaty states have resulted, or will result, in that person being taxed in a way that would 

not be in accordance with the provisions of the treaty.  There is no requirement on a minimum 

amount of taxes in dispute for making a MAP request. 

 The person making a MAP request could be an individual or a legal person such as a 

company. In most 
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purpose of making a valid request, all that is required is that the taxpayer have a reasonable 

belief that this is the case based on the facts of its case.35 Whether that belief appears to be 

founded or not will be determined by the competent authority that receives the request once 

that request has been accepted (see section 5.4.2.8 below) 

 Although MAP requests frequently involve cases of double taxation, a MAP request may 

be made even if there is no claim of double taxation as long as the request deals with taxation 

that allegedly contravenes a rule included in the treaty. For instance, cases related to the 

application of the non-discrimination rules of Article 24 will often relate to situations where 

there is no double taxation.   

 MAP requests related to the likeliness that future taxation may not be in accordance with 

the treaty provisions are less frequent than requests dealing with taxation that has already 

occurred.  A MAP request dealing with future taxation should only be made when taxation not 

in accordance with the treaty provisions appears as a risk that is not merely possible but 

probable. The Commentary36 includes a few examples of such situations. One of these 



 

http://www.oecd.org/tax/beps/beps-action-14-on-more-effective-dispute-resolution-peer-review-documents.pdf
http://www.oecd.org/tax/beps/beps-action-14-on-more-effective-dispute-resolution-peer-review-documents.pdf
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taxation, the time period should be considered to begin with the notification of the 

denial of relief.   

 Many countries consider that MAP requests should be initiated as soon as it appears 

likely that an issue will result in taxation contrary to the relevant treaty. Since paragraph 1 of 

Article 25 authorizes the making of a MAP request even before taxation has actually 

materialized (provided that such taxation is probable), taxpayers are entitled to make such early 

requests.47 The early consideration of a MAP case may facilitate the identification of a 

pragmatic solution before the tax administration and the taxpayer have devoted significant 

resources to the case.  

 On the other hand, developing countries, especially those with limited resources and 

MAP experience, may be concerned about devoting resources to a MAP case until the alleged 

taxation not in accordance with the treaty has materialized.  Their competent authorities may 

also have difficulties evaluating a case before the audit function has completed its review of 

the facts and its analysis. While the fact that a competent authority cannot adequately evaluate 

a MAP case presented at an early stage may lead to a delay in the processing of the case, it 

would not constitute a valid reason for rejecting a MAP request that otherwise meets the 

requirements of paragraph 1 of Article 25. 

 Also, some countries allow taxpayers to make so-called “protective” MAP requests. 

These requests are typically made in order to ensure that the request is made within the required 

three-year period. The taxpayer who makes such a request agrees that the request should not 

be examined until further notification, which means that the competent, while accepting the 

request, does not have to examine its merits until such notification is received.48 

5.4.2.4 Format and contents of a MAP request 

 Article 25 does not set forth rules or other guidelines concerning the format and contents 

of a MAP request. While each competent authority may adopt the rules that it feels are 

appropriate or necessary for that purpose, it will be important to keep in mind the need to 

balance the competent authority’s wish to obtain complete information with the importance of 

not imposing unreasonable compliance requirements on the taxpayer, which could discourage 

the use of the MAP.  

 In order to facilitate access to the MAP, the MAP guidance that a country should 

publish49 should include information on how a MAP request should be presented, to whom it 

                                                           
47  The Commentary recognizes that a request can be made even before the action: see the last sentence of 

paragraph 21 of the Commentary on Article 25 of the OECD Model, as quoted in paragraph 9 of the 

Commentary on Article 25 of the UN Model. 

48  While countries that are members of the BEPS inclusive framework have committed to seek to resolve 

MAP cases within an average timeframe of 24 months (minimum standard 1.3; see paragraph ?? below), 

“protective” MAP requests are not taken into account for that purpose until notification is received to 

examine the case: BEPS Action 14 on More Effective Dispute Resolution Mechanisms - Peer review 

documents, note 43, page 52. 

49  See paragraph 38 above. 
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should be presented and what information it should include. The importance of doing so was 

recognized in the BEPS Action 14 minimum standard,50 which requires countries that are 

members of the Inclusive Framework on BEPS to publish guidance on the information and 

documentation that should be submitted with a MAP request. The specific guidance on the 

contents and format of a MAP request that has been produced in many countries51 should 

obviously be followed in these countries.  

 The documents that were prepared for the purposes of the peer review of the compliance 

with the BEPS 
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(viii) A statement confirming that all information and documentation provided in 

the MAP request is accurate and that the taxpayer will assist the competent 
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This request follows a notice of tax assessment, dated 1 September 04, that was 

issued to XCO by the tax administration of State B.  That notice required XCO to 

pay SBP 835,000 (representing SBP 200,000 of corporate tax, SBP 400,00 for taxes 

that should have been withheld on wages and interest expenses attributable to the PE, 

SBP 100,000 of penalties and SBP 135,000 of interest) by 1 December 04.  It related 

to XCO’s activities in State B during State B’s taxable year that ended 31 December 

01.  A copy of the tax assessment issued by State B is enclosed as Annex [X]. 

The tax assessment was based on the view that XCO had a permanent establishment 

in State B in B’s tax year 01. The assessment required the payment of State B’s 

corporate tax at the rate of 25% on profits of SBP 840,000 which, according to the 

tax administration of State B, were attributable to the alleged permanent 

establishment.  Tax of SBP 10,000 previously withheld on a rental payment made to 

XCO was deducted from the amount of that tax. The assessment also required the 

payment of SBP 400,000 on account of the tax that allegedly should have been 

withheld on the salaries of the employees of XCO that were attributable to the alleged 

permanent establishment and on the interest paid by XCO on borrowed money used 

for the alleged permanent establishment.  

In accordance with Art. 25(1) of the treaty, XCO hereby requests that the competent 

authority of State A ensures that State A provides relief for the tax assessed by State 

B for the tax year 01.  If State A is not itself able to arrive at a satisfactory solution, 

XCO requests that the competent authority of State A endeavour to resolve the case 

by mutual agreement with the competent authority of State B, with a view to the 

avoidance of taxation which is not in accordance with the Treaty. 

IDENTIFICATION 

1. Taxpayer’s name and address: Company XCO Inc., 456 Anystreet, Capital 

City, State A 

2. Foreign tax administration: The foreign tax administration that issued the 

assessment which triggered this request is the tax administration of State B.  

The office that issued the assessment is District 9 Tax Office, 444 Alienstreet, 

Largetown, State B. 

3. Relevant treaty article(s):  The relevant articles of the Treaty are Articles 5 

(PE), 7 (Business Profits), 12 (Royalties), 23B (Credit Method), and 25 

(Mutual Agreement Procedure). 

4. Taxation year(s) involved: This request relates to the taxation 01 (same taxation 

year in State A and B).  

5. Prior MAP requests: XCO has not made a prior MAP request on this issue or 

any other relevant issue. 

6. Whether the MAP request was also submitted to State B:  Yes.  An identical 

copy of this request has been sent by fax on 1 November 06 to Ms Dame Ma, 

Assistant-Commissioner and Competent Authority, Ministry of Finance, room 

777, 8th Floor, 111 Alienstreet, Largetown, State B, fax +99 8765  4321. 
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7. Relevant time limits: As a general rule, the domestic tax law of State B does 

not permit a new tax assessment to be made more than 4 years after a prior 

assessment or the filing of a tax return for the relevant tax year: the domestic 

law of State B would therefore allow a new assessment if made before 1 

September 08.  

As a general rule, the domestic tax law of State A does not permit any 

adjustment to the amount of tax payable by a person for a given taxable period 

more than 6 years after the end of that taxable period: the domestic law of State 

A would therefore allow a new assessment if made before 1 January 08.  

Art. 25(2) of the Treaty provides that a mutual agreement must be implemented 

notwithstanding any time limits in the domestic law of States A and B. 

Art. 25(1) of the Treaty provides that a MAP request must be presented within 

three years from the first notification of the action resulting in taxation not in 

accordance with the provisions of the Convention; in this case, the deadline for 

making the request is 31 August 07, which is three years after the assessment 

issued by State B on 1 September 04. 

8. Domestic dispute mechanisms: On 15 October 04, XCO made a formal 

complaint against the tax assessment issued by the tax administration of State 

B. The Appeals Board of State B, which is the administrative instance to which 

the complaint was made, will be informed of this MAP request and is expected 

to agree to suspend its treatment of the complaint until the completion of the 

MAP. 

9. Applicable APAs, rulings or similar proceedings: Not applicable. 

10. Applicable settlement or agreement with the other jurisdiction: No agreement 

has been reached with the tax administration of State B concerning the issue 

raised in this request   

FACTS 

1. XCO is a resident of State A. 

2. In year 00, XCO concluded a contract with company YCO, a resident of State 

B, for the dredging of a canal situated in State B that is owned and operated by 

company YCO. The contract provided that the work would take place over a 4 

month period starting on 15 January 01 and finishing on 15 May 01.  XCO is 

not related to company YCO. 

3. Employees of XCO arrived in State B on 10 January 01 and carried out the 

dredging operations in State B from 15 January 01 to 15 May 01 using different 

dredgers owned by XCO. Employees of XCO were therefore present in State 

B during a total period of 125 days during the taxation year 01. 

4. After the completion of the contract and before the dredger was shipped back 

to State A, XCO leased one of the dredgers to company XCOB, a subsidiary 

of XCO which is a resident of State B, for a period of two months (1 June 01 

to 31 July 01).  
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5. Company XCOB was incorporated on 15 April 01. On 15 May 01, it concluded 





 

29 
 

related to the dredging operations carried out by XCO between January and 

May 01.  

5. 
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  10,000 (10,000)

 (5,000)  

 Taxable income derived from State B  30,000

 15,000 

 

13. If it is considered that XCO had a permanent establishment in State B and that 

the income from the rental of the dredger should be attributed to that PE, the 

computation of the taxable income derived from State B that needs to be made 

for the purposes of computing State A’s foreign credit would be as follows (the 

difference with the amount calculated by State B is attributable to the different 

depreciation rate required by the tax laws of each State for the dredgers used 

in State B and to the fact that State B restricts the amount of accommodation 

expenses that are deductible):  

Revenues (in SBP) 
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limited to the amount of State A tax attributable to these profits as computed 

under State A tax rules.   

16. The calculation of the foreign tax credit made in the tax return that XCO filed 

in State A for tax year 01 would be affected by the tax adjustment made by 

State B.  The foreign tax credit for 01 would be SAD 80,000 instead of 

SAD 3,000, resulting in an overpayment of SAD 77,000 which would need to 

be reimbursed by State A to XCO together with interest calculated from the 

date on which XCO filed its tax return for 01.  

Issue 4: Payment of penalties and interest 

17. The tax administration of State B has imposed penalties of SBP 40,000 for 

failure to file a tax return for 01 and for underreporting of income.  It has also 

assessed SBP 10,000 of interest on the amount of unpaid tax.  If our position 

that XCO did not have a permanent establishment in State B in tax year 01 

should prevail, it seems clear that both the penalties and the interest should be 

eliminated together with the tax.     

REQUEST FOR RELIEF 

mailto:john.smith@network.com
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Sincerely, 

[Signed] 

John Smith  

ABC LLP 

HighTower, floor 13 

009 Second street 

Capital City 

STATE A 

on behalf of Company XCO Inc. 

[The relevant annexes would be attached to this request] 
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that confidentiality is safeguarded, tax administrations may consider it helpful to allow the 

electronic submission of a MAP request and other documents to be communicated during the 

MAP. This will facilitate the communication of information from the taxpayer to the competent 

authorities as well as between the competent authorities.  

 The various requirements as to how a MAP request should be made should not prevent a 

taxpayer from approaching a tax administration before actually filing a MAP request in order 

to discuss the possible use of the MAP. Such pre-filing contacts may allow taxpayers to learn 

more about the procedural aspects of the MAP. The tax administration may also learn from the 
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a letter providing a short description of what was tentatively agreed to and/or an oral 

presentation in the context of a closing meeting.  

 The Commentary on Article 25 of the UN Model indicates that “in most countries, a 

mutual agreement cannot be finalized before the taxpayer has given agreement and renounced 

domestic legal remedies.”56 In order to avoid a situation where the competent authorities would 
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a MAP and judicial proceedings on the same issues, they will defer discussing the MAP case 

in depth until a court decision has been rendered. 

 Where the taxpayer definitely rejects the proposed agreement, the competent authorities 

may consider that the MAP has reached its conclusion. In that case, the competent authority to 

which the MAP request was presented should formally notify the taxpayer that the MAP case 

has been closed. In that case, it is open to the taxpayer to resume or initiate any domestic tax 

remedies that may still be available concerning the issues that were dealt with through the 

MAP.  

 Where the proposed agreement has been accepted by the taxpayer and, as part of that 

acceptance, domestic legal remedies have been terminated or relinquished, the next step is the 

formal conclusion of the mutual agreement by the competent authorities. This may involve an 

exchange of letters between the competent authorities confirming the proposed agreement.  

Alternatively, the proposed agreement reached between the competent authorities may have 

been drafted in the form a conditional agreement subject to the acceptance of the taxpayer, 

which means that once this condition is met, the mutual agreement is automatically concluded.        

5.4.4.8 No agreement 

 It is relatively rare for a MAP case to result in a situation where the competent authorities 

are unable to reach a mutually acceptable solution either because they disagree on substantive 

issues or because of inaction on the part of one or both competent authorities: the MAP statistics 

produced for 201659 indicate that this happens in less than 1% of MAP cases. 

 The competent authorities may be able to reach a partial agreement concerning some 

issues raised by a MAP case even though they are unable to resolve other issues arising from 

that case. In such a case, a proposed partial agreement could be proposed to the taxpayer. 

 The competent authorities should formalize the closure of a MAP case that is the result 

of a failure to reach agreement. It is important that the taxpayer be informed that its MAP case 

is no longer being actively pursued since other recourses, such as domestic legal proceedings, 

may then be resumed or undertaken. While it is acknowledged that competent authorities may 

implicitly cease to pursue a MAP case without having formally de02 12 Tfscmall02 12 11F2 12 Tf
1 0 0 1 72.024 260.33 Tm
0 g
0 G
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5.4.6 The implementation of a mutual agreement reached through the MAP 

 As indicated in the last sentence of paragraph 2 of Article 25, there is an obligation to 

implement the mutual agreement reached under that paragraph regardless of any time limits 

that may exist under the domestic law of the treaty states. 

 The implementation of a mutual agreement should be done promptly. It will typically 

require that a competent authority coordinate with other parts of the tax administration, such 

as the service responsible for issuing refunds. The implementation of a mutual agreement will 

often depend on specific unilateral procedures that were developed by the competent authority 

for this purpose taking into account the division of responsibilities and functions within the tax 

administration. 

 The actions needed to implement a mutual agreement will, of course, depend on the 
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 For example, assume that the tax administration of State A makes a transfer pricing 

adjustment that increases the taxable profits of a company resident of State A with respect to a 

non-arm’s length transaction with an associated enterprise of State B. If the competent 

authority of State B concludes a mutual agreement requiring State B to provide a corresponding 

adjustment to the associated enterprise of State B, the tax administration of State B will 

typically do so by reducing the taxable profits of the associated enterprise for the relevant 

taxable period. That corresponding adjustment may result in a refund of the tax previously 

levied by State B.  

 Paragraph 44 of the Commentary on Article 25 of the UN Model provides the following 

additional examples of the procedures that may be used to provide different types of reliefs that 

may be needed to implement a mutual agreement dealing with transfer pricing issues: 

i) The first country may consider deferring a tax payment under the adjustment or 

even waiving the payment if, for example, payment or reimbursement of an 

expense charge by the associated enterprise is prohibited at the time because of 

currency or other restrictions imposed by the second country.  

ii) The first country may consider steps to facilitate carrying out the adjustment and 

payment of a reallocated amount. Thus, if income is imputed and taxed to a parent 

corporation because of service to a related foreign subsidiary, the related subsidiary 

may be allowed, as far as the parent country is concerned, to establish on its books 

an account payable in favour of the parent, and the parent will not be subject to a 

second tax in its country on the establishment or payment of the amount receivable. 

Such payment should not be considered a dividend by the country of the subsidiary.  

iii) The second country may consider steps to facilitate carrying out the adjustment and 

payment of a reallocated amount. This may, for example, involve recognition of 

the payment made as a deductible item, even though prior to the adjustment there 

was no legal obligation to pay such amount. This is really an aspect of the correl-

ative adjustment. 

 Since the last sentence of paragraph 2 of Article 25 of both the UN and OECD models 

provides that the implementation of a mutual agreement is not subject to any time limits in the 

domestic law of the treaty states (for instance a time limit beyond which the tax administration 

should not make any tax adjustment with respect to a given tax year), the competent authority 

may need to coordinate with the service in charge of applying domestic time limits, such as 

statutes of limitation, that would otherwise prevent the adjustment of tax liabilities for previous 

tax years. 

 While some countries consider that the time limit for implementation of mutual 

agreements should be linked to domestic law time limits and have therefore, in their treaties, 

omitted the second sentence of paragraph 2 or expressly provided a time limit for the 

implementation of a mutual agreement,62 it should be noted that the application of domestic 

                                                           
62  See for example, paragraph 2 of Article 26 of the Norway-Philippines tax treaty signed in 1987.  
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law time limits may effectively remove the taxpayer’s ability to obtain relief under the MAP, 

for example, if a late adjustment is made in one country and domestic law time limits prevent 

a corresponding adjustment in the other country. In any event, countries that are members of 

the Inclusive Framework on BEPS are, in principle, required to include the second sentence of 

paragraph 2 in their treaties. The BEPS Action 14 minimum standard63 allows them, however, 

to depart from this requirement provided that they are willing to accept alternative treaty 

provisions that limit the time during which a state may make an adjustment to the profits of an 

enterprise or a permanent establishment under paragraph 2 of Article 7 or paragraph 1 of Article 

9. 

5.4.5 Summary of the different actions involved in a MAP 

 The following table summarizes the different actions involved in a MAP process that 

were discussed in the preceding subsections. It also provides a tentative timetable showing 

reasonable deadlines for each of these different actions. While the deadline for the presentation 

of a valid MAP request is mandatory (that deadline is provided by treaty provisions similar to 

paragraph 1 of Article 25), the other deadlines are merely suggestions based on previous MAP 

cases or on recommendations derived from BEPS Action 14.  

 In practice, some of the actions included in this list will be omitted or will be done 

simultaneously. For instance, a competent authority that receives a MAP request may be able 

to notify the taxpayer that is has received the request at the same time that it will indicate that 

the request is valid and that it needs additional information to pursue its examination of the 

case. A competent authority may also be able to notify the other competent authority of the 

request at the same time that it will provide a position paper to initiate the bilateral stage of the 

MAP.  

  

                                                           
63  Minimum standard 3.3 (see Annex). 
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SUMMARY AND TIMETABLE FOR THE ACTIONS INVOLVED IN A MAP 

BY WHOM? WHAT? WHEN? 

Person who 

considers that 

there is (or will) 

be taxation not 

in accordance 

with the treaty 

Submits MAP request to relevant 

competent authority  

Mandatory deadline 

under Art. 25(1): within 

3 years after first 

notification of the 

actions resulting in 

taxation not in 

accordance with the 

treaty  

Competent 

authority that 

received the 

request 

Notify receipt of the request to 

taxpayer and competent authority of 

the other state  

Within 1 month of the 

receipt of the request  

Competent  

authority of the 

other state 

If it wishes to do so, the competent 

authority of the other state confirms 

that it has received the notification 
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BY WHOM? WHAT? WHEN? 

request administration makes the necessary 

tax adjustment 
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BY WHOM? WHAT? WHEN? 

Competent 

authority that 

received the 

request 

• Notifies the person who made the 

MAP request of the proposed 

mutual agreement  

• Request that the person indicate 

whether it accepts the proposed 

mutual agreement  

Within 1 month from the 

competent authorities 

reaching a tentative 

agreement 
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 Where mutual agreements reached under paragraph 3 deal with issues of interpretation 

or application of the treaty to are relevant for all taxpayers or a category of taxpayers, the 

publication of such agreements, which are not specific to particular cases and should not, 

therefore, include any taxpayer-specific information, will serve to provide guidance and may 

prevent potential future disputes. As recognized by the final report on Action 14, it is therefore 

a good practice for countries to publish such agreements65 (keeping in mind the need to 

maintain the confidentiality of taxpayer-specific information). 

 Paragraph 2 of Article 3 provides that a term that is not defined in the treaty “shall, unless 

the context requires otherwise” have the meaning that it has under the domestic law of the state 

that applies the treaty. Since paragraph 3 of Article 25 forms part of the context in which 

paragraph 2 of Article 3 must be read, it would be logical to consider that a mutual agreement 

concluded under paragraph 3 of Article 25 that would provide a common definition of a term 

not defined, or not defined exhaustively, in the treaty, would prevail over an inconsistent 

domestic law meaning of that term. Paragraph 2 of Article 3 of the OECD model was amended 

in 2017 to remove any doubt in this respect.66  

  The case of an enterprise of a third state that has permanent establishments in both of 

the treaty states is the most-often cited example of double taxation not addressed by the 

provisions of a treaty that may be dealt with under the second sentence of paragraph 3.  The 

following example illustrates such a case: 

Example X 

Company T, a resident of State T, has a permanent establishment situated in 

State A where it manufactures spare parts for appliances. Company T also has 

a permanent establishment situated in State B from which it sells these spare 

parts to consumers. 

Spare parts are regularly shipped from the permanent establishment situated 

in State A to the permanent establishment situated in State B. For the purposes 

of determining the profits attributable to both permanent establishments, 

Company T treat such transfers as sales.  

Following a tax audit of the activities carried on through the permanent 

establishment situated in State A, the tax administration of State A has 

increased by 30 000 the profits attributable to that permanent establishment 

after concluding that the arm’s length price that an independent manufacturer 

would have charged for the sale of specific spare parts that were transferred 

to the other permanent establishment would have been 100 000 rather than 

70 000, which is the amount shown as sales in the accounts prepared for the 

permanent establishment. 

                                                           
65  Best practice 2 (see Annex). 

66  The relevant part of paragraph 2 of Article 3 of the OECD Model now reads: “…any term not defined 

therein shall, unless the context otherwise requires or the competent authorities agree to a different 

meaning pursuant to the provisions of Article 25, have the meaning that it has at that time under the law 

of that State…”.  
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Since the profits attributable to the permanent establishment in State B were 

computed on the basis that the cost of the spare parts transferred to that 

permanent establishment was 70 000, the adjustment made by the tax 

administration of State A results in double taxation of 30 000 of profits.    

Company T being a resident of neither State A nor State B, the provisions of 

the treaty between these two states (and, in particular, of Article 7 thereof) do 

not apply to address that form of double taxation. Despite that fact, the second 

sentence of paragraph 3 allows the competent authorities of States A and B 

to consult for the elimination of that double taxation.  This will be particularly 

important if there is no tax treaty between one (or both) of these states and 
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chaired by “a high official or judge chosen primarily on account of his special experience” and 

that the taxpayer would have “the right to make representations in writing or orally, either in 

person or through a representative”68 suggests the setting up of a body that is more formal than 

what is typically found necessary to deal with MAP cases. 

 

http://www.oecd.org/tax/transparency/about-the-global-forum/
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if the competent authority function is delegated to senior tax officials who are actively and 

directly engaged in the MAP process.76  

 Countries with extensive practical experience with the MAP have also found that it is of 

fundamental importance to provide the competent authority with adequate resources. The 

BEPS Action 14 minimum standard requires that countries that have joined the Inclusive 

Framework on BEPS ensure that adequate resources are provided to the MAP function.77 

 Human resources, in the form of skilled personnel, will often be the most crucial factor 

in operating an efficient and effective MAP program. Maintaining and developing the skills of 

the competen
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BEPS Action 14 minimum standard requires countries that have joined the Inclusive 

Framework on BEPS to “publish their country MAP profiles on a shared public platform.”80 

This means that the contact details of the competent authorities of a large number of countries 

may be accessed from a single web site.81  

 It is also crucial that the officials in charge of dealing with MAP cases implement a 

reliable system of internal recordkeeping that facilitates access to information concerning MAP 

requests received, MAP cases currently under discussion and previously completed MAP cases 

while ensuring the confidentiality of the relevant information. Such recordkeeping should, 

among other things, allow the monitoring of the progress of MAP cases, thereby facilitating 

compliance with the target deadlines for the various actions involved in a MAP case. They 

should also facilitate the preparation of the MAP statistics that the BEPS Action 14 minimum 

standard requires from the countries that have joined the Inclusive Framework on BEPS.82 

Internal records of previous MAP cases facilitate the processing of similar cases and contribute 

to the consistent interpretation of a treaty where the issues are the same.  

 Competent authorities are often part of the tax administration but need a high degree of 

independence to be effective. Competent authorities have to make decisions on both factual 

and legal questions in the cases they are dealing with and have to focus primarily on the 

resolution of cases that involve taxation not in accordance with the tax treaty provisions. 

http://www.oecd.org/tax/dispute/country-map-profiles.htm


 
 

50 
 

https://www.incometaxindia.gov.in/Lists/Press%20Releases/Attachments/439/PressRelease_28-1-16.pdf
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does not consider the taxpayer’s objection to be justified (such consultation shall not 

be interpreted as consultation as to how to resolve the case). 

3.2  Countries’ published MAP guidance should identify the specific information and 

documentation that a taxpayer is required to submit with a request for MAP 

assistance. Countries should not limit access to MAP based on the argument that 

insufficient information was provided if the taxpayer has provided the required 

information. 

3.3  Countries should include in their tax treaties the second sentence of paragraph 2 of 

Article 25 (“Any agreeg　
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3.  Countries should ensure that taxpayers that meet the requirements of paragraph 1 of 

Article 25 can access the mutual agreement procedure 

6. Countries should take appropriate measures to provide for a suspension of collections 

procedures during the period a MAP case is pending. Such a suspension of collections 

should be available, at a minimum, under the same conditions as apply to a person 

pursuing a domestic administrative or judicial remedy. 

7. Countries should implement appropriate administrative measures to facilitate recourse 

to the MAP to resolve treaty-related disputes, recognising the general principle that 

the choice of remedies should remain with the taxpayer. 

8. Countries should include in their published MAP guidance an explanation of the 

relationship between the MAP and domestic law administrative and judicial remedies. 

Such public guidance should address, in particular, whether the competent authority 

considers itself to be legally bound to follow a domestic court decision in the MAP or 

whether the c


