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Chapter 5
The Mutual Agreement Procedure

5.1 Introduction

1. This chapter deals with the mutual agreement procedure (“MAP”), which is the dispute
resolution procedure provided for in tax treaties.! That procedure, which is separate and
independent from the administrative and judicial dispute resolution mechanisms provided by
domestic law, allows representatives of the states that have concluded a tax treaty (usually
through officials from their respective tax administrations) to address taxpayer complaints
about an incorrect application of the provisions of the treaty as well as difficulties or doubts
arising in relation to the interpretation or application of the treaty.

2. The MAP plays a crucial role in promoting the fulfilment of treaty obligations. It is
intended to provide foreign taxpayers with the assurance that a potentially incorrect application
of treaty provisions by one treaty state may be brought to the attention of tax officials from the
other treaty state. The MAP is therefore a critical component of a tax treaty and a key provision
for foreign investors and other taxpayers. This is especially the case in countries where
foreigners may be reluctant to rely on domestic administrative and judicial dispute resolution
mechanisms, for example because of a perception that the tax administrations, administrative
tribunals and courts of these countries lack the necessary resources or tax treaty expertise to
deal with treaty issues, which can often be complex.

3. The number of cases involving the use of the MAP has grown steadily over the last two
decades: country statistics on the MAP show that the number of MAP cases increased on
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countries other than large emerging economies (such as China and India).? As these statistics
suggest, the majority of developing countries have no or limited experience with the MAP even
though the number of MAP cases involving developing countries is increasing. Regardless of
a country’s degree of previous experience, all countries that enter into tax treaties must be
prepared to meet their obligations with respect to the MAP, and must therefore understand that
procedure and implement administrative processes to deal with MAP cases that may arise
under their tax treaties.

4. This chapter provides practical guidance on the MAP and is primarily intended for
developing countries that have little experience with that procedure, although its contents will
also be relevant for a broader range of countries. It replaces the United Nations Guide to the
Mutual Agreement Procedure which was approved by the United Nations Committee of
Experts on International Cooperation in Tax Matters at its 2012 meeting.* The guidance
included in this chapter complements the guidance on the mutual agreement procedure found
in the Commentary on the UN Model, which constitutes the most authoritative source of
information on the interpretation of the provisions included in that model; in case of
divergences between the guidance of this chapter and that of the Commentary on the UN
Model, the latter should prevail. Also, to the extent that the provisions of the UN Model dealing
with the MAP are similar to those of the OECD Model, and because the Commentary of the
UN Model quotes large parts of the Commentary of the OECD Model, the Commentary of the
OECD Model will also be relevant, in particular as regards treaties that follow the wording of
the OECD Model rather than that of the UN Model. Obviously, however, the guidance in this
chapter is only relevant to the extent that the MAP provisions of the individual treaty under
which a MAP case arises are identical or substantially similar to those found in the UN or
OECD Models.

5.  As explained in Chapter 1, the G20/OECD project on base erosion and profit shifting
(BEPS) has had a significant impact on the implementation of the MAP.®> The BEPS Action
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a minimum standard with respect to the resolution of treaty-related disputes through the MAP.
The Annex reproduces the elements of that minimum standard, which has the following
objectives:

- Ensure that treaty obligations related to the MAP are fully implemented in good faith
and that MAP cases are resolved in a timely manner;

- Ensure the implementation of administrative processes that promote the prevention and
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indeed, even cases of double taxation not addressed by the treaty may be dealt with under the

MAP.

11.

The MAP offers taxpayers an avenue for the resolution of a dispute concerning the

application of tax treaty provisions that is distinct and independent from any available domestic
dispute resolution mechanisms. While this avenue may not always be successful, it presents
some advantages over purely domestic dispute resolution mechanisms:

The MAP allows a consideration of the issue by tax officials of the two treaty states
and any agreement reached in the context of the MAP could impact taxation in both
treaty states, whereas the use of a domestic dispute resolution system available in a
treaty state would impact only the taxation imposed in that state and thus may not be
able to resolve the issue.

The MAP involves consideration of tax treaty issues by officials who have tax treaty
familiarity and expertise, which is not necessarily the case of officials and judges who
deal with different types of tax disputes and even non-tax disputes.

The MAP, being less formal than domestic judicial recourses (especially if such
recourses would be required in the two treaty states in order to eliminate double
taxation), may be less expensive for taxpayers and tax administrations. It may also
provide a quicker resolution of the case in countries where there are lengthy delays in
the processing of cases by administrative tribunals and judicial courts.*®

The MAP does not preclude recourse to domestic dispute resolution mechanisms in
one or both treaty states (although taxpayers may be precluded from pursuing the MAP
and such recourses at the same time so as to avoid the risk of conflicting decisions).






— The taxpayer considers that its tax treatment in one or both states is not, or will not be,
in accordance with the treaty.

— The case must be presented to the competent authority of the state of residence of the
taxpayer or, in cases involving a claim of discriminatory taxation based on nationality
to which paragraph 1 of Article 24 could apply, of the state of nationality of the
taxpayer.

— The case must be presented within three years from the time the person is notified of
the action that allegedly result in taxation not in accordance with the treaty (for
instance, a notice of assessment).

18. The only difference between paragraph 1 of the UN Model and paragraph 1 of the OECD
Model relates to the second requirement. Paragraph 1 of the OECD Model was modified in
2017 to allow a person to present a case to the competent authority of either state. This
difference is discussed below.8

19. Paragraph 2, which is identical in the UN and OECD models, sets out the obligations of
the competent authority to whom a case is presented under paragraph 1.

20. Paragraph 3, which is also the same in the UN and OECD models, deals with the second
and third situations referred to in paragraph 12 above in which the MAP may be used. Under
the first sentence of the paragraph, the competent authorities must try to resolve by mutual
agreement issues relating to interpretation or application of the treaty. The second sentence of
the paragraph also authorizes them to consult each other for the elimination of double taxation
in cases not dealt with under the treaty, for example, in the case referred to in paragraph 12.

21.



5.3

Typical treaty issues dealt with through the MAP

5.3.1 List of typical MAP issues

As previously mentioned, the vast majority of MAP cases result from requests made by

taxpayers under paragraph 1 of Article 25. Issues that give rise to such requests typically result
from disagreements related to the facts of a case or to the interpretation of the applicable treaty
provisions. They sometimes involve the interpretation of contracts or of provisions of domestic
law, such as those related to labor law or copyright law.

24

The Commentary on Article 25 of the UN Model?! identifies a few common issues that

are dealt with through the MAP. The following are examples of such issues:

Transfer pricing issues and issues related to the attribution of profits to a permanent
establishment. The MAP statistics of the Inclusive Framework on BEPS?? include a
breakdown of MAP cases based on whether they relate to attribution of profit issues?
or other cases. According to the statistics prepared for 2017, such cases, which are
discussed below in sections 5.3.2 and 5.3.3, represented 54% of reported MAP cases
for that year.

Whether a permanent establishment exists in a treaty state. Where, for example, an
enterprise of State A does business in State B and State B considers that the business
activities exercised on its territory constitute a permanent establishment under the
definition of that term in the relevant treaty, State B may tax the enterprise’s profits
that it considers as being attributable to that permanent establishment as well as other
profits referred to in treaty provisions similar to those of paragraphs 1 (b) and (c) of
Article 7 of the UN Model. State A, however, may take the view that there is no
permanent establishment and that the treaty gives it the exclusive right to tax the profits
of the enterprise. As a result, the profits taxed by State B would also be taxed by State
A which may refuse to provide relief from double taxation.

Dual treaty residence of a person (individual or legal person). For example, an
individual who is idual who is .
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- Alleged application of withholding taxes in contravention to the treaty provisions. An
example would be where a company resident of State A pays a dividend to a company
resident of State B and the company withholds tax from the dividend at the rate of 25%
provided by State A’s domestic law. After the State B company has requested a refund
of the tax withheld in excess of the applicable rate provided in paragraph 2 of Article
10 of the treaty between States A and B, the tax authorities of State A reject that request
because they consider that the State B company is not the beneficial owner of the
dividend. The company disagrees with that view.

— Issues related to the characterization of income. An example would be where a
company resident of one treaty state considers that a software payment that it received
from a resident of the other treaty state constitutes business profits (which, under
Avrticle 7 of the relevant treaty, the other state may not tax in the absence of a permanent
establishment on its territory) but the other state requests the payment of a withholding
tax on the amount paid because it considers that the payment constitutes royalties
covered by Article 12 of the treaty.

— Alleged application of domestic anti-abuse provisions in contravention to the treaty
provisions. For example, under a dividend-stripping rule found in the domestic law of
State A, that state taxes as dividends the gain realized by a resident of State B upon an
alienation of shares that would otherwise fall within a provision of the treaty between
the two states that is similar to paragraph 6 of Article 13 of the UN Model. The taxpayer
disagrees with State A’s view that the application of the dividend-stripping rule is
justified notwithstanding the definition of the term *“dividends” in the treaty because
the alienation is part of an arrangement that constitutes an abuse of the relevant treaty
provision.

- Alleged taxation by one treaty state in contravention to the treaty rules on non-
discrimination. An example would be where a company resident of a treaty state
considers that the denial, under the domestic law of that state, of the deduction of
certain payments made to residents of the other treaty state constitutes a violation of a
treaty non-discrimination rule similar to that of paragraph 4 of Article 24 of the UN
Model.

— Issues related to cross-border employment. An example would be where a treaty state
taxes the income derived from employment services performed on its territory by a
resident of the other treaty state because it considers that the employee spent more than
183 days on its territory during a 12-month period, but the taxpayer disagrees and
considers that the exception of paragraph 2 of Article 15 applies to the income.

25.  The above list is not an exhaustive list of treaty issues that are raised in MAP cases
initiated under paragraph 1 of Article 25. That paragraph allows a person to raise any issue that
may have resulted, or may result, in that person being taxed not in accordance with the
provisions of a tax treaty.

11



26. In many cases, taxation not in accordance with the provisions of a tax treaty will result
in double taxation: for example, if the amount of withholding tax that is levied in the source
state exceeds what is authorized by the treaty, the treaty does not require the residence state to
provide a credit for the excess tax and double taxation of the relevant income may result.
Double taxation is not a required condition, however, for a MAP case to be initiated; all that is
required is that person making a request under paragraph 1 of Article 25 considers that there
is, or will be, taxation not in accordance with the treaty provisions.

5.3.2 Transfer pricing issues

27 Given that a large proportion of MAP cases arising under paragraph 1 of Article 25
involve issues related to the allocation of profits between associated enterprises or the
attribution of profits to permanent establishments and that, on average, such cases require
significantly more time to be processed,?* it is important to understand the treaty context in
which these cases typically arise.

28. Issues related to the allocation of profits between associated enterprises involve the
application of treaty rules corresponding to those of Article 9 (Associated enterprises) of the
UN and OECD models. These rules deal with transfer pricing adjustments based on the arm’s
length standard.?® Paragraph 1 of Article 9 acknowledges that a treaty state may adjust the
profits of an enterprise of a treaty state that is an associated with respect to an enterprise of the
other treaty state in order to reflect the profits that would have been realized if the enterprises
had been dealing at arm’s length. In order to avoid that the same profits are taxed by both treaty
states, paragraph 2 imposes an obligation on the other treaty state to provide a corresponding
adjustment to the profits of the other associated enterprise but only to the extent that the
adjustment made by the first state conforms with paragraph 1 of Article 9 and is therefore in
accordance with the arm’s length standard.?®

29. The following example illustrates the application of paragraphs 1 and 2 of Article 9.
Company A, a resident of State A, is a wholly-owned subsidiary of Company B, a resident of
State B. The companies are therefore associated enterprises for the purposes of Article 9 of
treaty between States A and B. Following a tax audit of company A, the tax administration of
State A takes the position that the company paid an excessive amount for management services

24 See the OECD MAP statistics, note 2, which show that for 2016 and 2017, MAP cases involving transfer
pricing issues were completed on average in 30 months whereas other cases were completed on average
in 17 months.

25 Detailed guidance on the practical application of the arm’s length principle in the context of Article 9
may be found in the United Nations,

12
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32.

adjustment with the aim of avoiding double taxation, countries should provide access to
MAP.%0
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OECD models and, in particular, of the provisions of paragraph 2 of that Article.*® That
paragraph contains the basic rule for determining the profits attributable to a permanent
establishment and provides that these profits are the profits that the permanent establishment
“would have made if, instead of dealing with the rest of the enterprise, it had been dealing with
an entirely separate enterprise under conditions and at prices prevailing in the ordinary
market”.3” This means that the profits attributable to a permanent establishment should be
determined on the basis of the separate entity and arm’s length principles.

36. The application of the arm’s length principle to the determination of profits attributable
to a permanent establishment raises issues that are very similar to those arising in the
application of that principle in the context of Article 9, which deals with associated enterprises.
The application of the separate entity principle, however, raises a number of additional
difficulties®® since it requires that some transfers of capital, goods and services between a
permanent establishment and its head office and between a permanent establishment and other
permanent establishments of the same enterprise be treated as ift

15
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THE FIVE STEPS OF A TYPICAL ART. 25(1) MAP

/2. Unilateral stage of the consideration of the MAP case (section 5.4.3 below) \
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proof that taxation not in accordance with the provisions of the treaty has occurred or will
occur. For the purpose of making a valid request, all that is required is that the taxpayer have a
reasonable belief that this is the case based on facts that can be established.*> Whether that

20



49.  While the BEPS Action 14 minimum standard requires countries that are members of the
Inclusive Framework on BEPS to include paragraph 1 of the OECD Model in their treaties,*
it allows the use of the version found in the UN Model as long as the country implements “a
bilateral notification or consultation process for cases in which the competent authority to
which the MAP case was presented does not consider the taxpayer’s objection to be justified”.®
Countries that are members of the Inclusive Framework and thus need to comply with the
minimum standard should implement such a notification or consultation process if they are not
willing to allow their residents to present a MAP case (other than a case

21
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determined with reference to the notification to the taxpayer of the last of the relevant
actions or decisions taken by either treaty state. The example provided by the
Commentary is where the state of source levies tax not in accordance with the treaty
but the state of residence initially provides relief of double taxation through the
exemption or credit method. If the state of residence subsequently notifies the taxpayer
that the relief is denied with the result that the taxpayer suffers double taxation, the
time period should be considered to begin with the notification of the denial of relief.

54. Many countries consider that MAP requests should be initiated as soon as it appears
likely that an issue will result in taxation contrary to the relevant treaty. Since paragraph 1 of
Article 25 authorizes the making of a MAP request even before taxation has actually
materialized (provided that such taxation is probable), taxpayers are entitled to make such early
requests.> The early consideration of a MAP case may facilitate the identification of a
pragmatic solution before the tax administration and the taxpayer have devoted significant
resources to the case.

55.  On the other hand, some countries may be concerned about devoting resources to a MAP
case until the alleged taxation not in accordance with the treaty has materialized. Their
competent authorities may also have difficulties evaluating a case before the audit function has
completed its review of the facts and its analysis. While the fact that a competent authority

23



not to impose unreasonable compliance requirements on the taxpayer, which could discourage
the use of the MAP.

58. In order to facilitate access to the MAP, the MAP guidance that a country should
publish®® should include

24






60. The following is an example of a fictitious MAP request that would follow these
suggestions and would satisfy the requirements of most countries that have published guidance
on what a MAP request should include.

EXAMPLE OF A MAP REQUEST

1 November 06

Ms Jane Doe, Delegated Competent Authority
State A Taxation Office

123 Mainstreet

Capital City

STATE A

Subject: Request for mutual agreement procedure (MAP) under Art. 25(1) of the
Convention between State A and State B for the elimination of double taxation
with respect to taxes on income and capital and the prevention of tax
avoidance and evasion

Company XCO Inc., Tax Identification number: STA-123.456.789C
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XCO. Employees of XCO were therefore present in State B during a total period of 125 days
during the taxation year 01.

After the completion of the contract and before the dredgers were shipped back to State A,
XCO leased one of the dredgers to company XCOB, a subsidiary of XCO which is a resident
of State B, for a period of two months (1 June 01 to 31 July 01).

Company XCOB was incorporated on 15 April 01. On 15 May 01, it concluded separate
dredging contracts with company ZCO, the owner and operator of other canals situated in
State B, for the dredging of some of these canals. Company XCOB began the performance
of t
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COMPETENT AUTHORITY ISSUES

The Taxpayer considers the following are issues to be considered for relief by the competent
authority of State A, or to be resolved by mutual agreement with the competent authority of State B:

1. Whether XCO has a permanent establishment in State B in tax year 01 arising from its
activities therein, and in particular, whether the mere rental of a dredger to company XCOB
should be taken into account in determining the existence of a potential permanent
establishment for XCO.

2. If XCO is determined to have a permanent establishment in State B, the amount of profits
attributable to such a permanent establishment and the amounts of taxes that should have
been withheld at source by XCO on wages and interest borne by the alleged permanent
establishment.

3. If XCO is determined to have a permanent establishment in State B in tax year 01, the amount

of foreign tax credit available in State A for the tax paid to State B to which XCO is entitled
under Article 23B of the Treaty.

29



period or periods aggregating more than 183 days in any 12-month period, this only applies
if the services are furnished “through employees or other personnel engaged by the
enterprise for such purpose”. XCQO’s employees were only present in State B between 10
January and 10 May 01, a period that falls short of the required 183 days. Even if one
assumes that the rental of the dredger during the June-July period could constitute a service
(a view with which we disagree), such “service” could not be considered to have been
furnished in State B through employees or other personnel.

The “similar activity” argument is equally flawed. The rental of the dredger was not connected
in any way with the activities performed in State B by XCO'’s employees. During our

30
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5.4.2.6 Can access to MAP be denied in certain cases?

67. While competent authorities may provide rules and procedures concerning the format
and contents of a MAP request and the manner in which the request should be filed, a taxpayer
cannot be prevented from making a MAP request if its case meets the requirements of
paragraph 1 of Article 25. The following paragraphs illustrate this principle in relation to three
situations in which access to MAP may have been questioned in the past.

Cases involving the application of anti-abuse provisions

68. The issue has sometimes arisen whether a MAP request could be made concerning the
application of anti-
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does not prevent in any way a taxpayer from making a MAP request because it considers that
the conditions of the paragraph were not met and treaty benefits should therefore have been
granted. Another example is that of paragraph 3 of Article 9 of the UN Model, which applies
where there has been a final ruling that one of the associated enterprises is “liable to penalty
with respect to fraud, gross negligence or willful default”: the effect of the paragraph is to deny
the benefits of the corresponding adjustment provisions of paragraph 2 of Article 9 and not to
prevent access to the MAP, for instance where the taxpayer considers that the provisions of
paragraph 3 have been incorrectly applied.

Domestic audit settlements

73. In many countries, the tax administration is allowed to negotiate with a taxpayer for the
purposes of reaching an agreement that will close an audit. Since such an “audit settlement”
represents the result of a negotiation process, some tax administrations may wish to restrict
access to further recourses, including the mutual agreement procedure, concerning issues that
are addressed in that settlement.

74. Since an audit settlement reached in one treaty country does not bind the other treaty
country, denying access to the MAP in the case of an audit settlement could result in unrelieved
double taxation. For that reason, when concluding audit settlements under their domestic law,
tax administrations should not require taxpayers to renounce the right to make a MAP request.®’
This is expressly provided for in the minimum standard on BEPS Action 14, which requires
countries that have joined the Inclusive Framework on BEPS to “clarify in their MAP guidance
that audit settlements between tax authorities and taxpayers do not preclude access to MAP” .68

75. For that purpose, however, it is important to distinguish an audit settlement, which is an
agreement reached between the taxpayer and the part of the tax administration in charge of
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with an associated enterprise or of a transfer between a permanent establishment and another
part of the same enterprise.

77. Such a change made in good faith in order to reflect the arm’s length principle could
obviously result in double taxation to the extent that it would increase the profits taxable in one
treaty country without a corresponding adjustment to the profits of the associated enterprise or
the other part of the enterprise that have been taxed in the other treaty country.

78. In order to ensure that competent authorities are allowed to resolve the double taxation
that could arise in such a case of good-faith taxpayer-
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achieved by allowing the taxpayer to decide which of the MAP or the domestic recourse is
pursued first and by putting the other process on hold (through the mechanisms and to the
extent allowed by domestic law’®) pending the conclusion of the process that the taxpayer chose
to pursue first. This is an area, however, where country practice varies and competent
authorities are encouraged to follow the best practice, identified in the final report on BEPS
Action 14, of providing in their published MAP guidance’® information on how taxpayers
can coordinate the MAP process with any available domestic law remedies.

82.  If acountry were to allow MAP access only after a taxpayer is precluded from initiating
domestic law recourses (e.g. by requiring that the taxpayer waive its right to initiate such
remedies or by insisting that the MAP request be made only after the end of the period of time
for initiating these remedies), the taxpayer would run the risk of losing the right to initiate
domestic recourses while being unable to get a MAP solution to its case because the competent
authorities cannot reach an agreement. Allowing a taxpayer to initiate both proceedings in
parallel subject to choosing which process will first be actively pursued avoids this issue. In
practice, taxpayers will typically prefer to pursue the MAP first and suspend domestic
litigation.” As explained below, this is due to the fact that the vast majority of countries
consider that, once a judicial decision has been rendered in a case by a domestic court, the
competent authority of the country is precluded from reaching a different solution through the
MAP.

83. Allowing the MAP and domestic recourses to be initiated in parallel while requiring one
of the two processes to be actively pursued before the other may, however, give rise to the
following issues.

84. Where the MAP is pursued first, most competent authorities would not want to reach a
mutual agreement that the two countries would be required to implement while the taxpayer
would resume its domestic recourses with the hope of getting a better outcome in one of the
two countries. As explained in paragraph 157 below and as recommended in the
Commentary,’ most countries avoid this situation by requiring that the formal conclusion of a
mutual agreement

37



85. In some cases, however, the taxpayer who is asked to accept a proposed mutual
agreement and to terminate domestic judicial recourses may wish to defer its decision until the
court delivers its decision. This issue is discussed in paragraph 161 below.

.

Where domestic law recourses are actively pursued before the MAP, the main issue that
may arise is that once a final court decision is rendered, the competent authorities may consider
that they do not have the legal authority, through the MAP, to deviate from the final decision
of a domestic court (a question that is ultimately a matter of domestic law).” If this is the case,
the competent authority of the state in which the decision was rendered will consider itself
bound by the final decision rendered by the domestic court and will be unable to reach a
different conclusion through the MAP. In such circumstances, the only additional relief that
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circumstances are substantially the same across the events and years concerned and that this
can be verified, it will be efficient to address the recurring issue through a single MAP case
covering all the relevant taxation years or similar events. This will avoid substantially similar
MAP requests based on the same facts as well as the resulting waste of resources and risk of
inconsistent solutions.

89. This is recognized in the final report on BEPS Action 14. According to one of the best
practices included in that report,”” countries should put in place procedures to allow MAP
requests for the resolution of recurring issues where the relevant facts and circumstances are
the same (subject to verification though audit). As noted in the report, however, this would
only be possible with respect to each event or taxation year for which a MAP request may still
be made within the three-year time period provided by paragraph 1 of Article 25.

5.4.2.9 Can taxes be collected once a MAP request has been filed?

90. Country practice varies as regards the collection of the taxes that are the object of a MAP
request. Some countries seek explicit provisions in their tax treaties that oblige both competent
authorities to suspend the collection of such taxes.’® Other countries allow for suspension or
deferral of the collection of such taxes either as a general administrative practice or as a
negotiated arrangement with their treaty partners. Yet other countries do not provide for the
suspension of the collection of taxes pending the MAP.

91. The Commentary indicates that while Article 25 does not address the question of whether
MAP may be denied if the tax in dispute has not been paid, there are various reasons that
support the practice of suspending the collection of tax during the MAP." First, suspending or
deferring collection furthers the general goal of making MAP more accessible to taxpayers.
Even where the competent authorities eliminate double taxation through the MAP, unless
collection is also suspended during the negotiation process, the taxpayer may lose the time
value of any amounts that are ultimately refunded to it. In addition, even where the taxpayer’s
pre-MAP tax payment is ultimately reimbursed as a result of a mutual agreement, the taxpayer
may face a significant temporary cash flow burden because of the obligation to make that initial
payment.

92. Second, countries favoring the suspension or deferral of the taxes that are the object of a
MAP believe that doing so incentivizes the competent authorities to negotiate and reach
agreements in MAP without delay. That is, if a competent authority has secured the collection
of the tax, it may be hesitant to make reasonable efforts to conclude a MAP with the other
competent authority.

77 Best practice 5 (see Annex).

78 Paragraph 9 of the Commentary on Article 25 of the UN Model quotes paragraph 48 of the Commentary
on Article 25 of the OECD Model which suggests the following additional sentence that countries may
add to paragraph 2 of Article 25 for that purpose: “Assessment and collection procedures shall be
suspended during the period that any mutual agreement proceeding is pending.”

79 Paragraph 9 of the Commentary on Article 25 of the UN Model, quoting paragraphs 46 to 48 of the
Commentary on Article 25 of the OECD Model.
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93. On the other hand, some countries prefer to nevertheless collect or allow for only partial
deferral of the taxes that are the object of a MAP in order to avoid any tax collection risks.

94. One of the best practices included in the final report on Action 14 is that countries should
take appropriate measures to provide for a suspension of collection procedures during the
period a MAP case is pending and that, at a minimum, such a suspension of collection should
be available under the same conditions applicable to a person pursuing a domestic
administrative or judicial remedy.® As recognized in the Commentary, however, the
suspension of collection of tax may require legislative changes in a number of countries.5!

95. Given the economic importance of this issue for taxpayers, countries should make public
to both taxpayers and their treaty partners their position with regard to the suspension or
deferral of collection of taxes that are the object of a MAP.

96. A similar issue arises with respect to the payment of interest and penalties associated
with the tax that is subject to a MAP. This issue is discussed in the Commentary, which
recommends that, as is the case for the payment of the tax itself, the requirements concerning
the payment of interest and penalties should not be more onerous in the case of request for
MAP than they are in the case of a domestic recourse.®?

5.4.2.10 Withdrawal of a MAP request

97. While Article 25 does not expressly deal with the withdrawal of a MAP request, a
taxpayer who made such a request certainly has the right to withdraw the request at any time
before the procedure is completed. In fact, the MAP statistics of the Inclusive Framework on
BEPS® show that in 2017, around 5% of the MAP cases completed in that year were closed as
a result of the request being withdrawn by the taxpayer. There are different reasons for which
a taxpayer may want to withdraw a request previously made. In some cases, the withdrawal
will simply result from the fact that the issue that was the subject of the request was resolved
through domestic administrative or judicial remedies.

98. A taxpayer’s withdrawal of a MAP request should not preclude a later presentation of
another request dealing with the same issue if it is still unresolved, provided that the
presentation of the new request is made before the applicable time limit and that the competent
authorities, either at the unilateral or bilateral phase of the procedure, have not already reached
a proposed conclusion that would have effectively closed the case.

80 Best practice 6 (see Annex).

81 Paragraph 9 of the Commentary on Article 25 of the UN Model, quoting paragraph 48 of the
Commentary on Article 25 of the OECD Model. That paragraph also includes a suggested additional
sentence that countries may add to paragraph 2 of Article 25 to expressly provide for the suspension of
assessment and collection procedures.

82 Paragraph 9 of the Commentary on Article 25 of the UN Model, quoting paragraph 49.4 of the
Commentary on Article 25 of the OECD Model.

83

40






that have joined the Inclusive Framework on BEPS to publish such guidance,
recognizes that a competent authority should not prevent access to MAP “based on the
argument that insufficient information was provided if the taxpayer has provided the
required information.”%® At a minimum, a MAP request should include the information
requested in a country’s own published rules, guidelines and procedures on MAP and
only the absence of such information should constitute a reason for considering that a
request is invalid and should not be considered admissible.

101. When determining whether a request is valid, formalism should be avoided. A competent
authority should not, for instance, determine that a MAP request is invalid merely because the
request does not satisfy some minor procedural requirement.

102. Given the time limit involved for making a valid MAP request, it is crucial that a taxpayer
be quickly informed of whether or not its request has been found admissible. In the event that
the MAP request is not found admissible, the competent authority should inform the taxpayer
of the reason(s) for the rejection. For instance, the competent authority that receives a request
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EXAMPLE OF NOTIFICATION TO THE TAXPAYER
OF THE RECEIPT OF A MAP REQUEST

10 November 06

John Smith

ABC LLP
HighTower, floor 13
009 Second street
Capital City
STATE A

Subject: Request for mutual agreement procedure (MAP) under Art. 25(1) of the
Convention between State A and State B for the elimination of double taxation
with respect to taxes on income and capital and the prevention of tax avoidance
and evasion made on behalf of Company XCO Inc.

Tax Identification number: STA-123.456.789C

Mr. Smith,

I hereby acknowledge receipt of the request for mutual agreement procedure that you made on behalf
of company Company XCO Inc. for the taxation year ending 31 December 01.

As a first step, we will determine whether that request appears to have been made in accordance
with our published guidance on MAP and with Art. 25(1) of the Convention between State A and State
B for the elimination of double taxation with respect to taxes on income and capital and the prevention
of tax avoidance and evasion. As soon as a preliminary deci