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Summary

This note is presented FOR DISCUSSION (and not for approval) at the nineteenth session
of the Committee to be held in Geneva on 15-18 October 2019.

The note includes a preliminary draft of what was initially referred to as Chapter 6 (Non-
Binding Dispute Resolution [NBDR] Mechanisms) and Chapter 7 (Mandatory Dispute
Settlement [arbitration]) of the proposed United Nations Handbook on Dispute Avoidance
and Resolution. As explained in paragraphs 4 to 6 of the introductory part of this note, the
Subcommittee on Dispute Avoidance and Resolution, at its meeting of 1-3 July 2019,
decided to reorganize and rename these two chapters.

The attached preliminary draft of both chapters was prepared on the basis of the discussions
at that meeting and is presented to the Committee for a first discussion at its meeting of 15-
18 October 2019. During that meeting, the Committee is first invited to confirm its
agreement with the Subcommitteeés decisions concerning the renaming and scope of the
chapters. It is then invited to discuss the attached preliminary draft of the chapters.

Based on the discussion of this note at the Committeeds meeting and on written comments,
the Subcommittee intends to revise the draft chapters at its meeting scheduled for 12-14
February 2020 and to send it in advance of the Committeeds next meeting, when it would be
presented for discussion with a view to its approval for inclusion in the UN Handbook on
Dispute Avoidance and Resolution.
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5.1 Introduction

1. The previous chapter, which provided a description of the mutual agreement procedure
(MAP), did not address the provisions of paragraph 5 of Article 25 (Alternative B) of the UN
Model and of Article 25 of the OECD Model, which provide for the mandatory arbitration of
issues arising from a MAP request presented under Art. 25(1) that competent authorities are
unresolved to resolve within a certain period of time.

2, This chapter examines the use of arbitration as part of the MAP. Today, there are only
a relatively small number of countries that use this approach, but with the increased risk of
cross-border disputes, as explained in Chapter 1, countries, both individually and collectively,
are beginning to show more interest in this approach. This chapter first explains how MAP
arbitration works in practice, then examines the different positions that have been put forward
concerning its use and finally sets out some design considerations for countries that want to
move in this direction.

5.2 Legal Basis
5.2.1 Concept of MAP arbitration

3. Although MAP has generally been successful in resolving the majority of cases brought
in countries with an active MAP program,* some States have decided to include a mandatory
arbitration mechanism in the MAP process.

4, This is done through the adoption of treaty provisions that allow issues that prevent the
resolution of MAP cases within a certain period of time to be submitted to one or more
independent persons for a decision that both States are bound to follow.? This process is
referred to as AiMAP arbitrationo throughout this Chapter.

5. It is important to note that MAP arbitration is fundamentally different from commercial
arbitration. While commercial arbitration is an alternative dispute resolution mechanism
through which business disputes can independently be resolved, MAP arbitration is merely an
extension of the MAP process described in the previous chapter and may be used only where
one or more issues arising in a MAP case cannot be resolved by the competent authorities
within a prescribed period of time (usually 2 or 3 years).

6. Further, unlike an arbitration award in commercial arbitration that requires enforcement
through a court system, MAP arbitration results in a decision that must be implemented by the

1 See OECD, MAP Statistics 2017, available at https://www.oecd.org/tax/dispute/mutual-agreement-
procedure-statistics.htm.

2 Some tax administrations take the view that Article 25 authorizes their competent authorities to use
arbitration on an ad hoc basis in particular cases, even if arbitration is not specifically referenced, but this
is very rare in practice.
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competent authorities themselves. In fact, competent authorities may even be given the
discretion to arrive at an agreement different from the decision resulting from the arbitration.?

7. Finally, whether initiated by the taxpayer or the competent authorities (depending on
the tax treaty provision), arbitration results in a State-State procedure and does not usually
directly involve the taxpayer, as in the case of investment arbitration.

8. Therefore, arbitration is prophylactic in nature i.e. it aims to ensure that cases are
resolved more efficiently through MAP and, thereby, to avoid having to move into arbitration.*

5.2.2 The UN Model Position

9. Article 25 of the UN Model Convention dealing with MAP contains two alternative



costs, procedural and evidentiary rules, sharing of information and confidentiality rules and
implementation/enforcement related rules.

14, The Commentaries also provide additional guidance on the relationship between the
arbitration process and domestic remedies. Given that issues that have already been decided by
a Court or Tribunal in either State may not be submitted to arbitration, the taxpayer may have
to suspend its right to domestic law remedies on the concerned issue in order to pursue
arbitration. Most States consider it impractical to allow parallel pursuit of arbitration and
domestic law remedies.

15.  Therefore, States may require that if a taxpayer has made use of domestic remedies and
a decision has not yet been reached by the courts or administrative tribunals, it has to put the
procedure on hold until the arbitration has been completed in order to prevent an abrupt
termination of proceedings due to the issuance of the court decision. Although some States
have raised constitutional or other legal restrictions in this regard, in other States, it may be
possible to require the taxpayer to renounce the right to a domestic law remedy.

In States where the competent authorities can deviate from a final Court decision, it is
not necessary to force the taxpayer to choose between domestic and treaty remedies.®

5.2.3 The OECD and MLI Positions

17.  Article 25(5) of the OECD Model Convention is largely similar to Article 25(5) in
Alternative B of Article 25 of the UN Model Convention.

18.  However, there are some significant differences. First, the OECD Model Convention
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arise in arbitration since sovereignty is legally ceded to the extent of the tax treaty and the
dispute resolution mechanism in a treaty merely enforces such provisions. Some States also
rely on their experience with arbitration and mandatory dispute settlement in treaties in other
areas such as trade and investment to argue that sovereignty concerns should not arise.

24, Some States have also raised concerns as regards costs. Arbitration necessarily entails
costs in terms of fees for the arbitrators, facilities and additional fees for counsel/representation
where needed. Also, developing countries may be concerned that these fees could be payable
in a foreign currency on a scale that is not proportional to the resources available to them. There
may also be concerns by developing countries that they may need to hire outside experts to
assist them in a MAP arbitration process, although previous MAP arbitration cases suggest that
this would not be necessary. On the other hand, other States believe that the costs associated
with arbitration may be lower than expected owing to the limited number of cases that may go
to arbitration and the ability to structure an efficient arbitration process and to put a cap on the
compensation of arbitrators (e.g. as is sometimes done with the last-best-offer form of
arbitration).

25.  Several developing countries have also raised concerns as regards their perceived lack
of experience in arbitration as compared to developed countries. This may put undue pressure
on the competent authorities of developing countries. Some developed countries, however,
have claimed that impartial decisions by arbitrators from all backgrounds, including from
developing countries, may help overcome lack of experience of developing countries.

26. A number of officials from developing countries do not rule out an eventual recourse
to MAP arbitration but consider that they are not yet ready for such a mechanism, especially
given the negative experience of some developing countries with the application to tax
measures of the arbitration provisions of bilateral investment agreements. They also note that,
in the current environment, most MAP arbitration cases that would involve developing
countries would focus on tax collected by these countriesd as opposed to tax collected by
developed countries.

27.  Some States believe that arbitration may also lead to concerns of even-handedness.
They consider that, as of today, there is only a small pool of possible arbitrators who can deal
with complex international tax and transfer pricing issues and most of them come from the
developed world. Although this group may include academics and people having no affiliation
with governments or business, these States claim that their thought process and understanding
of international taxation may be tuned to the developed world and might not be familiar with
concerns of developing countries. There are also concerns that few potential arbitrators would
be fluent with the official languages of some developing countries, which might make it
difficult for these arbitrators to fully understand the position of the competent authorities of
these countries.

28.  Some States are of the view that tax treaty arbitration may also raise concerns of
transparency, although such concerns would seem to be applicable to all MAP cases, whether
or not they involve arbitration. Like other parts of the MAP process, MAP arbitration






5.4  Procedural guidelines for the implementation of arbitration by opting countries
5.4.1 General overview

In general, for countries opting for arbitration, the competent authorities are free to
design procedural rules as regards conduct of proceedings under the arbitration clause. As
endorsed by the model Conventions and the MLI, competent authorities may enter into, and
will need to in order to practically implement arbitration, a competent authority agreement as
regards such proceedings. However, since procedural rules may not just directly impact the
effectiveness of the provision, but also play a key role in alleviating the concerns described
above as regards arbitration, a state should pay careful attention to the procedural rules
prescribed in each of its treaties that allows for arbitration.

35.  Although the need for flexibility explains the variations of treaty provisions related to
arbitration, a country should seek to ensure that the rules governing arbitration in its different
treaties are clear, are suitable for all cases where arbitration may be used and are fairly
consistent in order to facilitate the understanding of these rules by taxpayers and facilitate the
training of tax officials involved in the MAP process.

5.4.2 Initiation of arbitration

36.  The Model Conventions differ as regards responsibility for initiating arbitration. While
the UN Model Convention prescribes that the competent authority of one of the Contracting
States has to make the request for arbitration, the OECD Model Convention and the MLI allow
the taxpayer to directly make the request. Countries that otherwise wish to incorporate
arbitration within their tax treaties, but feel that allowing the taxpayer to trigger a third-party






competent authorities may also be provided the possibility to agree on different Terms of
Reference and to communicate them in writing to the a
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DECLARATION BY ARBITRATOR

fiTo the best of my knowledge there is no reason why | should not serve on the arbitration
panel constituted by [ | with respect to a dispute between and

, due to conflict of interest arising from any previous relation with
either of the parties or jurisdictions involved. | shall keep confidential all information
coming to my knowledge as a result of my participation in this proceeding, as well as the
contents of any decision delivered by the Panel. | shall judge fairly as between the parties,
according to the applicable law, and shall not accept any instruction or compensation with
regard to the proceeding from any source except as allowed by the law and Rules made
pursuant thereto. | shall also not indulge in any ex parte discussions with any of the parties
as regards the matter and all questions that | make to the competent authorities shall be in
writing with copies shared simultaneously with the other parties.

Attached is a statement of (a) my past and present professional, business and other
relationships (if any) with the parties and (b) any other circumstance that might cause my
reliability for independent judgment to be questioned by a party. | acknowledge that by
signing this declaration, | assume a continuing obligation promptly to notify both parties of
any such relationship or circumstance that subsequently arises during this proceeding.0

(source: Rule 6(2), ICSID Rules Of Procedure For Arbitration Proceedings)

56.  Either competent authority may propose disqualification of an arbitrator if the above
conditions are not fulfilled. If such request is made by a competent authority, the other members
of the panel should, after giving an opportunity of hearing to the impugned member, decide on
this issue by unanimous decision (in case of three member panels) or majority vote (in case of
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from the appointment of all arbitrators, each competent authority should present its proposed
resolution and a decision shall be delivered by the panel within 3 months from thereon.®

60.  The MLI allows jurisdictions the option to choose either approach or to create
customized rules for each dispute.

61.  Specific rules may be required as regards the filast best offero approach. The proposed
resolution should ideally be limited to a disposition of specific monetary amounts or the
maximum tax rate applicable, depending on the transaction. Where substantive issues are
pending as well (for example, whether a permanent establishment exists), the competent
authorities may give alternative proposed resolutions for either result. Competent authorities
may also provide supporting position papers to which replies may be provided by the other
competent authority. However, page limits may be set for the proposed resolutions, position
papers and replies to ensure that this method works in an efficient and time-sensitive manner.t’

62.  Similarly, specific rules may be prescribed as regards the findependent opiniono
approach as well. Within a reasonable time period agreed to by both States, each competent
authority should provide the Panel with a description of the facts and of the unresolved issues
to be decided together with the position of the competent authority concerning these issues and
the arguments supporting that position. Competent authorities may also restrict the Panel from
considering arguments that were not placed before it by them.

63.  Where one competent authority fails to submit a proposed resolution or a position
paper, the arbitration decision would follow the other sideds proposal. States may also prescribe
strict time-limits within which each step of this process should be completed.

64.  States should weigh the pros and cons of each approach before making a choice of
arbitration process in their tax treaties. In general, the fibaseballo approach may be simpler to
implement for developing countries. However, independent opinion may be a more familiar
procedure, as it resembles a court-like hearing, and would lead to a reasoned decision by the
arbitral panel. In practice, States also have the option of adopting the approach best suited to
the facts and circumstances of each case.

65.  States may also prescribe rules related to the conduct of the arbitration proceedings.
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communicated to both competent authorities within three months from having received the last
reply from the competent authorities under the baseball approach. Under the alternative
independent opinion approach, the UN sample mutual agreement provides that the decision
should be communicated within six months from the date on which the Chair notifies that
necessary information has been received.!® However, the OECD sample mutual agreement
provides that the decision should be communicated to both competent authorities within 60
days after the reception by the arbitrators of the last reply submission or, if no reply submission
has been submitted, within 150 days after the appointment of the Chair of the arbitration panel
(under the baseball approach) and within 365 days from the appointment of the Chair (under
the independent opinion approach). Countries should keep timelines in mind if they are looking
at MAP arbitration to be a fispeedyo solution.

67.  Separately, the EU Arbitration Convention and Directive directly provide for legally
enforceable timelines within which a decision is to be delivered by the panel and even make
remedies available against inaction in domestic Courts at most stages of the process. The
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in the OECD Model Convention allows publication if agreed to by the person making the
request and both competent authorities with redacted details on the understanding that these
decisions would carry no precedential value. A similar approach for redacted publication is
allowed under the EU directive as well, however, without the requirement for permission of
the parties involved. However, the MLI does not specifically allow the publication of decisions
even in the fiindependent opiniono approach.

84.  Both the Commentary on the UN Model and the Commentary on the OECD Model
suggest that arbitral decisions will not have precedential value. States that wish to provide
otherwise would need to make this clear in their agreement.

85.  States may allow the competent authorities to arrive at a different resolution in the
treaty. The treaty itself may clarify that the competent authorities may resolve the case while
the arbitral proceedings are pending, leading to the withdrawal of the arbitration request.

86.  Both the UN and OECD Model Conventions provide that the arbitral decision shall be
final and binding on the competent authorities to implement through a MAP agreement, unless
the taxpayer rejects the decision. However, the UN Model Convention also allows the
competent authorities the opportunity to arrive at an agreement that is different to the decision
within 6 months, after which time the decision is final. In practice, this is likely to be more
relevant for independent opinion, rather than baseball arbitration.
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Chapter 6

Possible improvements to MAP
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and help in setting up databases containing information relevant to the work of the competent
authorities.

13.  Technology now offers a range of tools that could be used to facilitate the contacts
between the parties in a way which would make such exchanges more secure, structured and
low cost by creating a common platform. The common platform may involve the use of secure
clouds (i.e. shared platforms that are secure and with controlled access) or shared software (the
same software programs deployed in multiple locations that are able to securely communicate
with each other). Either would make it possible to deliver this sort of capability at much lower
costs than in the past. When using these tools, a key consideration is the securing of information
shared. Without a secure system, users would be hesitant or, even, prevented by laws or
regulations in their jurisdiction from sharing sensitive information.

14. In the context of a MAP, information needs to be shared between the taxpayers and
competent authorities and between the competent authorities themselves. In the case of tax
treaties with respect to which MAP arbitration is allowed, information also needs to be
exchanged between the competent authorities and the members of the arbitration panel (and
their staffs, in some cases). This information must be kept confidential and can be extremely
sensitive (e.g. the taxpayerds trade secrets). An access control system must be in place to
provide adequate permissions to all of these parties.

15. A number of competent authorities in developed countries have already been using
technical platforms for many years and the question arises whether these experiences can be
shared and how new, innovative technologies may be used by developing countries.

One possible approach would be to set up a secure cloud server for the relevant dispute,



19.  Similarly, where arbitration may be used to resolve issues that arise in a MAP case,
technology could facilitate cost-effective cooperation between the competent authorities and/or
the arbitrators as regards communications, meetings with arbitrators and transfer of
documentation.

20. In addition, technology could help the competent authorities with time management
concerning MAP cases prior to arbitration. The deadline within which the MAP has to be
solved and the timeframes recommended for certain actions within that deadline may be
automatically calculated and an additional electronic notification shall be sent as an falerto to
each of the officials assigned to a MAP case, letting them know that the deadline to complete
a MAP prior to arbitration is approaching.

21.  Technology could also help protect the privacy concerns of taxpayers in arbitration.
Since arbitration involves third parties who may receive sensitive information belonging to the
taxpayer in an arbitration process, technology could help provide a secure and protected
environment under which such information is accessible to the arbitrators for limited use under
the arbitration process.

22.  Advanced technology could also aide the arbitration process. Modern technologies such
as those involving artificial intelligence, blockchain etc. may also allow for procedural matters
in an arbitration process to be done digitally. Further, the arbitration decision process may also
be made digitally, particularly in baseball arbitration where the arbitrators have to choose one
solution as opposed to another.

6.6  Non-binding dispute resolution (NBDR) mechanisms

6.6.1 Introduction

23. In recent years, tax administrations around the globe have become more active in
challenging tax planning strategies of MNESs, which has led to an increase in disputes.® With
implementation of country-by-country reporting in a wide range of countries, as well as
mandatory sharing of rulings and the many other actions that are currently contemplated or



However, trying to resolve a dispute at the domestic instead of at the inter-State level may not
resolve double taxation, due to a lack of effective coordination between the taxing jurisdictions.

25.  As explained in Chapter 5, following recent amendments to both the UN Model (in
2011) and the OECD Model (in 2017), countries, especially those with long experience with
MAP, have undertaken to resolve fistalledo MAP cases by way of arbitration. Formally, these
arbitration procedures are embedded into the MAP process as a fitie-breakero and only take
place in cases in which negotiations between Competent Authorities (ACA0) have been
unsuccessful for a two or three year period.

26.  Some countries, including countries which question the appropriateness of arbitration
for resolving tax disputes in their respective contexts, may wish to explore whether expert
evaluation, mediation and other forms of Non-



procedures, the mechanism and criteria for selection of the mediator or other such
appointed person and, the treatment of confidential information.

30, The OECD Commentaries on Article 25 also recognize the possible use of such
procedures within the MAP procedure.?

31. In broad terms, disputes can be resolved by agreement of the parties themselves or by
submitting the dispute to an independent third person who decides the dispute for the parties.
In either situation, the binding nature is derived from a sovereign decision of the parties. In the
former situation, the parties must agree with the individual case outcome; whereas in the latter,
the parties give their consent to accept the outcome before they actually know the content of
the decision.

32.  Dispute resolution by agreement can also occur with the help of a third person who
facilitates agreement but does not decide the case for the parties. These forms of dispute
resolution can be called finon-bindingo because, in the absence of an agreement between the
parties, the intervention of the third person does not entail a binding outcome.

33.  In non-tax international treaties and commercial contracts alike, non-binding and
binding forms of dispute resolution are frequently combined in a multi-tiered process. A
widespread form of multi-tiered dispute resolution is to: (i) give the parties a certain timeframe
for reaching agreement through negotiation; (ii) then obtain input of an expert and/or mediator;
and (iii) finally, if these finon-bindingo attempts are not successful within the fixed timeframe,
the dispute can (or must) be escalated to binding dispute settlement (e.g. arbitration). The
underlying objectives of such a multi-tiered process are that

a)  The dispute should be resolved ideally by negotiation using the minimum third party
intervention necessary;

b)  Accordingly the formality, cost, and time commitment required from the parties and
the level of third party intervention increases from tier to tier; and

c)  The final tier provides for a final and binding decision (such as an arbitral decision).®

NBDR has been used by a number of tax administrations, with varying degrees of
success, to facilitate the resolution of domestic tax disputes. The evolution of such techniques
for use in the unique circumstance of treaty-based MAP could be useful. The purpose of this
section is to provide guidance on forms of NBDR that could be adapted for resolving MAP
cases.

35. It should be noted, however, that the experience of NBDR in the domestic tax context
may not be easily transferred to the MAP context because the MAP process involves tax
officials from two countries rather than a taxpayer and the tax administration of a country.

8 Paragraphs 86-87 of the Commentary on Article 25 of the OECD Model.
9 See section 6.6.9.



While NDBR is frequently used in the domestic tax context, there is no reported case where
NBDR has been used to successfully resolve a MAP case.

36.  While many forms of NBDR exist in the commercial world, this section focusses on
elements of such procedures that could possibly be utilized in the specific MAP context T
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41.  Potential disadvantages

- NBDR is not binding so there is no guarantee that the case will be resolved.
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more rationally and more objectively, thereby enhancing the chances of an agreement. Thus,
the use of mediation can often make negotiations more efficient and help the parties avoid the
waste of time and resources resulting from stalemate in negotiations. This increase of efficiency
is often underestimated by disputing parties.

50.  The effectiveness of tax mediation depends largely on the role played by the mediator
in the process. While it may be thought that the most important thing to carry out this role
effectively is a specific technique to reach the agreement between the parties, the field
experience reveals that creating awareness in the parties about what mediation is and how it
works is a key issue. For this purpose, the mediator’s role is fundamental.

51. By taking into account these premises, the parties may understand that compromising
their respective positions opens a real possibility of achieving an agreement controlled by
themselves.

52.  Mediation could be adapted to the MAP process in specific situations. It could be
especially useful between countries with different levels of experience. As discussed above, it
is a reality of the current world of cross-border tax dispute that many countries, especially
LDCs, have limited experience in MAP processes. Mediation and other forms of NBDR can
be helpful in building confidence and experience in the handling of such disputes to protect the
tax base of the respective countries.

53.  The role of the mediator may offer an opportunity for the CAs to view a specific case,
or the MAP process itself, from a different perspective. Such perspective could be acquired
through the mediatords restatement of the positions or of the critical issues, which could
highlight elements of the case or procedural context that are not possible to be recognized when
seen from the perspective of a tax administration defending its taxing powers, adjustments, or
the provision of relief from double taxation; or from the perspective of a MNE seeking to
protect its own interests. Mediation may be the key in finding a solution for some of the more
systemic issues of a MAP negotiation.

6.6.4.2 Role of the mediator

54.  Special importance should
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6.6.4.3  Unanticipated problems

55. In any such mediation process, it should be anticipated that unforeseen issues will arise.
Theses could evolve into technical problems that would complicate the MAP case.

56. In such a situation, the goal of a mediator would be to identify the key controversies
and the issues surrounding them, seek a convergence of views of the two countries, and help
the parties resolve critical misalignments that block resolution.

6.6.4.4  Choice of tested party in transfer pricing cases:

&% The choice of the tested party, which is typically the more limited scope party, can have
a substantial effect on the profitability of each party. Differences between the posture of
countries in CA proceedings often result from disparity on this issue.

58. In such a situation, the mediatords objective is not necessarily to force a choice or a
solution regarding tested party, but to explore options and alternatives to align the two
countries. Such steps may enable the mediator to bring the parties closer together in moving
forward towards settlement.

6.6.4.5 Role of domestic experience

59.  As indicated in Chapter 3, mediation is already used in some countries in the context
of the resolution of domestic dispute resolution. For example, in the United Kingdom, the CA
(HMRC) allows an advance dispute resolution (RADRO0) process in which a specialist is
brought into the proceedings to facilitate the negotiations.'® The specialist is not necessarily an
expert in taxation, but in ADR. The CA maintains responsibility for resolution (sovereignty)
as negotiations proceed with the independent party. The proceedings may also be more efficient
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contrast with the multi-day hearings and seventy-week average of the process of appeal for
such cases.’
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sold buses at a fully-loaded cost plus 7%, which provided stable returns to its
manufacturing function. LocalCo resold to independent customers based on local
market conditions for specific models. LocalCo profitability varied over the years
depending on demand for the two models it assembled and demand for the BusCo
models. LocalCo developed its own warranty program hoping to stabilize and expand
its sales base.

After a downturn in the global economy and mounting losses for both BusCo and
LocalCo, the parent restructured its supply chain by closing one of the LocalCo
assembly plants and converting LocalCo into a limited risk distributor and assembler
of buses. The licensing agreement was terminated, the remaining assembly function of
LocalCo was compensated on a Return on Value Added Costs (IROVACO0), and the
distribution function on a return on its sales, general and administrative (SG&A) costs
(aso
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factual questions relating to the LocalCo market development activities which Country
B believed constituted valuable intangibles for which LocalCo had borne the costs and
developed the resultant expertise.

17



In continuing discussions, the parties made considerable progress but material
differences remained. Country A suggested that they consider a binding arbitration
process to provide an appropriate resolution. Country B was concerned about its lack
of experience in binding dispute resolution, as compared to Country A. Accordingly,
it proposed that they undertake a non-binding mediation process as a means of seeking
agreement. Both countries recognized that a mutually acceptable resolution would, in
all likelihood, be somewhere between their respective positions. Accordingly, they
agreed to engage an independent mediator to address the issues.

As a result of the mediation process, an agreement was reached which was acceptable
to Country A, Country B, and the taxpayers. Accordingly, the a

18



6.6.6 NBDR framework

72.  Aninitial consideration for the implementation of NBDR will be whether the countries
in question require a separate domestic legal framework to be able to have NBDR as possibility
within a MAP. As noted in the Introduction, Article 25 in both the UN and OECD Model
Treaties allow for NBDR as part of the MAP process. It is another question, however, whether
the domestic law of a particular country might require a separate legal framework. This is a
matter that needs to be evaluated on a country specific basis. In many countries, the legal basis
for entering bilateral tax treaties provides sufficient authority for the CAs to adopt
administrative guidelines, including with respect confidentiality, NBDR, and other matters.*°
In other countries, it may be that specific legislation could be necessary to enable the CA to
agree to use of NBDR as an element of the MAP process.

73.
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When should NBDR be initiated (since recourse to NBDR assumes that the competent
authorities of two countries have reached the bilateral stage of the MAP and have
already discussed and identified issues to be resolved, there would not be any need to
wait for two years after the MAP request before initiating NBDR)?

Is utilization of NBDR procedure optional or mandatory?

Manner of determination of the issues to be discussed (e.g., through so-called fiTerms
of Referenceo to be agreed at the outset of the NBDR procedure).

Mandatory or optional stages of the procedure (e.g., determination of Terms of
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Possibility of allowing the Neutral Third to talk to one party in the hope of finding
grounds for mutual agreement, without sharing the contents of the discussion and/or
results with the other party (so-called ficaucuseso).

Participation of the taxpayer (inclusion, exclusion, rights to be heard).
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such difficulties before they arise (as in the first possibility noted above). Once differences of
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