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7. On 29 October 2018, the RR informed the Applicant that fipending the
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22. By Order No. 69 (GVA/2022) of 1 July 2022, the Tribunal ordered the
Respondent to file his comments on remedies arising out of the unlawful temporary
reassignment decision by 14 July 2022 and directed the Applicant to file her

response to the Respondentés comments by 28 July 2022.

23. On 14 July 2022, the Respondent filed his comments pursuant to
Order No. 69 (GVA/2022).

24.

Page 5 of 15



Case No. UNDT/GVA/2019/031/R1
Judgment No. UNDT/2022/114

59. € the position is complicated by the pending decision by the
UNDT on the substantive justification for the Respondentis
conclusion of misconduct by [the Applicant] and the sanctions
imposed upon her for that. [The Applicant] may or may not be
successful in that case. This question before us now of remedies for
the wrongful imposition of the interim measures is closely linked to
any remedies to which she may be entitled if she is successful in the
substantive proceedings. We consider that the most just course is to
remand the matter of remedies to be decided by the UNDT in light
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35. Indeed, the evidence on record shows that, on 16 December 2020, the
Applicant was informed that because of her demotion, resulting from the
disciplinary measure imposed on her, the reassignment of her functions was
permanent as of that date. As such, the events that occurred after 16 December 2020
are no longer related to the temporary reassignment at issue, which is an interim

measure pending the investigation and the outcome of the disciplinary process.

36. In light of the foregoing, the Tribunal will examine whether and to what
extent the Applicant is entitled to remedies in the present case. Before examining

these issues, the Tribunal will first elaborate upon the legal framework on remedies.

The legal framework on remedies

37. Art. 10 of the Tribunalbs Statute confers upon it remedial powers as follows:

P

e

5. As part of its judgement, the Dispute Tribunal may only
order one or both of the following:

(@)
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38. Art. 10.5(a) authorizes orders for rescission, specific performance and, in

certain cases, compensation in lieu of rescission or specific performance.

39. Moreover, it is well-settled case law that fithe very purpose of compensation
is to place the staff member in the same position he or she would have been in had
the Organization complied with its contractual obligationso (see, e.g., Applicant
2015-UNAT-590, para. 61; Warren 2010-UNAT-059, para. 10).

40. In this respect, the Tribunal fimay award compensation for actual pecuniary
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Compensation in lieu

45. Under art. 10.5(a) of the Tribunalés Statute, where the contested
administrative decision concerns appointment, promotion or termination, the
Tribunal shall set an amount that the Respondent can chose to pay as an alternative

to the rescission of the contested administrative decision.

46. In this respect, the Appeals Tribunal has consistently held that an unlawful
reassignment or transfer decision does not come within the inclusionary clause of
art. 10.5(a) of the Tribunalds Statute and does not require an order of compensation
in lieu of rescission (see Chemingui 2016-UNAT-641, para. 24; see also Kaddoura
2011- UNAT-151, para. 41; Rantisi 2015-UNAT-528, para. 65).

47. Notably, in Kaddoura, the Appeals Tribunal rejected the Appellantos
argument that the Tribunal erred by rescinding the original decision on her

reassignment without specifying an amount of compensation in lieu, and held that:
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54. The Respondent argues that the claim that the contested decision

compromised the Applicantés professional standing in the country and her
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57. Nevertheless, the Appeals Tribunal found in its judgment Banaj
2022--UNAT-1202 that:

45.  This analysis of the Framework which was applicable and
was otherwise applied to the investigation of the complaints of
misconduct against the Appellant confirms that the option of
temporarily changing her functions which was taken in respect of
[the Applicant] did not meet the Frameworkads preconditions relating
to the adequacy or inadequacy of an initial period of administrative
leave. It follows that the function change was imposed erroneously
and without regulatory authority. It also strengthens the conclusion
that purporting to re-assign her functions pursuant to Staff Rule 10.4
was an impermissible mechanism to avoid the requirements of the
Framework and so an administrative decision made without
authority and at least arguably also with wrong motivation.

P

e

52. € we conclude that the power purportedly invoked by the
UNODC to re-assign [the Applicant]és duties was neither the
specific, conditional and limited power available under the
Framework, nor a proper exercise of the general power under Staff
Regulation 1.2(c) of the Staff Rules and Regulations. The decision
effecting that re-assignment of duties must be set aside as having
been made without jurisdiction to do so.

P

e

57. Even if, therefore, the decision taken to reduce and reassign
[the Applicant]és duties had been supportable under Staff Rule 10.4
and the Framework, it was not made by a person or body authorised
to make it and so was, for this reason also, an unlawful
administrative act.

58. In the Tribunalds view, the contested decision compromised the Applicantis
professional standing in the country and her reputation. Specifically, the Appeals
Tribunal in Banaj 2022-UNAT-1202 found that:

51. € On its face, to deprive the Appellant of all her public and
high-level governmental functions (and to so advise those with
whom she dealt) leaving her with narrowly prescribed duties in
relation to container inspections would seem arguably to be as
significant for her as putting her on administrative leave
(presumably on pay) for that same period and having to advise those
she dealt with that she was on leave from her job.
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59. Moreover, while the Administration indicated that the Applicantis
reassignment had been a temporary measure, without any reference to the ongoing
investigation, when communicating the diminution of the Applicantés functions, the
Tribunal notes that such information was broadly communicated to UNODC field
office staff in South-eastern Europe, relevant Heads of Global Programme in

Headquarters who implement segments in that region, all embassies, national
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c.  The aforementioned compensation shall bear interest at the United
States of America prime rate with effect from the date this Judgment becomes
executable until payment of said compensation. An additional five per cent
shall be applied to the United States prime rate 60 days from the date this

Judgment becomes executable; and

d.  All other claims are rejected.

(Signed)
Judge Teresa Bravo
Dated this 19" day of October 2022

Entered in the Register on this 19 day of October 2022
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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