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1. Mr. Mihai Nastase, a former staff member, contested a decision not to renew his fixed-term

appointment
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were selected for separation from service as a result of this budgeting and operational requirements
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16. In addition, Mr. Nastase argues that his skills and experience were not given full and fair
consideration in the decision to abolish his post and to retain the P-2 post in his team. He submits
that he had the necessary skills and experience to perform the tasks that were reserved in the team

for the P-2 position.

17. He repeats the submissions he made before the UNDT that the decision to abolish his post
was improperly influenced by the issues around his alleged poor performance and amounted to
retaliation for his challenges in relation to that issue, and that the UNDT erred in its assessment of

his contentions in this regard.

18. Mr. Nastase requests this Tribunal to declare the contested decision “null and void with
retroactive effect” and to order UNOPS to reassign him to a post commensurate with his
competencies. He requests ancillary relief in relation to the performance issues, compensation
equivalent to two months of salary for the loss of income and benefits during the period he was
unemployed, and compensation equivalent to 12 months of salary for moral damages suffered

during this time.
The Secretary-General’'s Answer

19. The S
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22. Finally, the Secretary-General contends that Mr. Nastase has not adduced sufficient
evidence showing that the decision to abolish his post was tainted by bias or ulterior purpose,
particularly in relation to the issues around his poor performance and his allegations

of retaliation.
23. The Secretary-General accordingly requests the appeal to be dismissed.
Considerations

24, Staff Regulation 4.5(c) and Staff Rule 4.13(c) provide that a fixed-term appointment does
not carry any expectancy of renewal. Moreover, the Organization has the right and power to
restructure some or all of its departments or units where it considers such necessary to meet
organizational needs and priorities. Such restructuring may justify the termination of employment
on grounds of operational requirements. The abolition of a post resulting from a reorganization or
effectuated on the grounds of operational requirements therefore usually constitutes a valid
substantive reason for non-renewal of an appointment or not extending a fixed-term appointment.
However, a non-renewal of a fixed-term appointment can be challenged on the grounds of
procedural irregularity, or that the staff member had a legitimate expectation of renewal or that

the decision was arbitrary or motivated by bias, prejudice or improper motive.”

25. By the same token, the UNDT should not interfere with an organizational restructuring
exercise unless there is evidence that the discretion was exercised unreasonably, unlawfully or
without due process. In this regard there is always a presumption that effective official acts have
been regularly performed. The presumption of regularity is however rebuttable. If the
Administration is able to minimally show that the staff member was given full and fair
consideration, then the evidentiary burden shifts to the staff member to show that he or she was

subject to an act of unreasonableness or unfairness.!8

26. The record of evidence confirms that there was a genuine and large-scale restructuring
required in UNOPS due to the budget cuts which resulted in OICT needing fewer UNOPS

services. This led to the retrenchment of 29 staff members, including Mr. Nastase.

27. Mr. Nastase, as his first ground of appeal, contends that the UNDT erred in failing to

properly examine the Recommendation Document of 17 September 2020 which formed the basis

17 Smith v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-768, paras. 26—27.
18 Rolland v. Secretary-General of the United Nations, Judgment No. 2011-UNAT-122, para. 26.
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of the assessment and analysis that the P-2 post and its incumbent, rather than Mr. Nastase’s post,
was more aligned to the delivery of the requisite services after the restructuring. He argues that
the author of the Recommendation Document lacked the skill to take decisions and make
recommendations in the Hybrid Cloud Computing area as she was not involved in this area and
did not have the technical background skills and experience to make such an evaluation. He
complains that the document ignored his peculiar skills and experience and simply jumped to the
decision without proper justification. He maintains that the functional requirements of his P-3
post were not really analyzed and there could not have been any fair comparison. He submits that
the assessment ignored the fact that he was already performing the work and had the skills and

experience to meet the relevant criteria.

28. Mr. Nastase’s submission fails to compare his particular skills and experience with those

spelt out in the rationale in the Recommendation Document. On page 2, it set out as follows:

From the OICT perspective, a clear requirement has been established to focus on the
Automation and Infrastructure as a Code technologies in the cloud which, eventually,
further clarified how the onboarding would be done in the future: prioritizing automation
when possible. This strategy adjustment made it necessary to review the profiles and skills
needed in the team. Consequently, staff members needed to master technologies such as
GIT, Terraform and Ansible. The staff are no longer needed to focus on high level
architectures design (...).

Based on all the factors listed above and the current and known future requirements of the

client, it is envisaged that Senior Automation and Linux Engineer profile would be more
aligned to deliver the requisite services. It is therefore recommended to keep Mr. (...) and
release Mr. Nastase.

29. Mr. N

8ofll



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2023-UNAT-1367

burden to rebut the presumption of regularity that arose from the minimal showing of a

rational basis for the conclusion in the Recommendation Document.

30. Mr. Nastase also maintains that the Recommendation Document was created on
5 October 2020, subsequent to 18 September 2020 when he was first informed that he would
be separated from service and that this in some way indicated impropriety, allegedly being an
ex post facto justification for the decision to terminate his employment. In support of this he
has produced a screenshot of the document properties window showing that the electronic PDF
document was created on 5 October 2020. The Secretary-General explains that Mr. Nastase

has not distinguished
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Judgment

36. Mr. Nastase's appeal is dismissed and Judgment No. UNDT/2022/061 is hereby
affirmed.

Original and Authoritative Version: English

Decision dated this 30" day of June 2023 in New York, United States.

(Signed) (Signed) (Signed)

Judge Murphy, Presiding Judge Sandhu Judge Raikos

Judgment published and entered into the Register on this 315t day of July 2023 in New York,
United States.

(Signed)
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