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iii) He had the right to answer “No” to the question on the UNICEF application
because it stated, in addition to whether he had been the subject of any
investigation for misconduct, that “you can state “no” if you were cleared or if

the charges have been leviel [sic]

7. Mr. Payenda asksthat the Appeals Tribunal show “humanitarian kindness” if it finds
that he has still not provided sufficient evidence, and order UNICEF to “recruit [him] back”

becausehe and his family have been suffering since his dismissal.
The Secretary -General 's Comments

8. The Secretary-General requests that the Appeals Tribunal dismiss the application for
revision in its entirety, because Mr. Payenda has failed to establish a new decisive fact that

warrants a revision of the impugned Judgment.

9. The SecretaryGeneral notes that Mr. Payenda has annexed several documents to his
application for revision, five of which were not part of the record before the Tribunals though
they all predate the filing of his UNDT application and appear to have been known to him at

that ti me.

10. The SecretaryGeneral submits that Mr. Payenda has failed to identify the discovery of
a decisive fact which was, at the time the impugnedJudgment was rendered, unknown to the
Appeals Tribunal and to him, as required by Article 11 of the UNAT Statute. For this reason

alone, his application for revision fails and should be dismissed.
Considerations

11. Applications for revision of judgment are governed by Article 11 of the Appeals Tribunal
Statute (Statute) and Article 24 of the Appeals Tribunal Rules of Procedure(Rules). By these
provisions, an applicant must show or identify a decisive fact that at the time of the
Appeals Tribunal Judgment wasunknown to both the Appeals Tribunal and the party applying

for revision; that such ignorance was not due to the negligence of the applicant; that the fact

identified would have been decisive in reaching the decision;2 and that the decisive fact existed

2 Carolina Larriera v. United Nations Joint Staff Pension Board , Judgment No. 2022-UNAT-1193,
para. 24; Hasan Khalil Sirhan v. Commissioner-General of the United Nations Relief and
Works Agency for Palestine Refugees in the Near East, Judgment No. 2021-UNAT-1131, para. 31;
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at the time when the judgment was given and discovered subsequently.Facts which occur after
a judgment has been given are not such facts within the meaning of Article 11 of the Statute
and Article 24 of the Rules.
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was an investigation into his alleged misconduct before he had applied for the
UNICEF Post in April 2017.

17. Further, the Appeals Tribunal found th e following: 10

... The disciplinary process at IOM never concluded because Mr. Payenda had
resigned from IOM and started a new position at UNICEF . It does not appear from the
record that he was not sanctioned because of a lack of evidence or because the
allegations were not substantiated. Rather, the OIAI Investigation Report
actually revealed that after IOM had substantiated the allegations, it withheld
part of Mr. Payenda’s final entittements to recover monies lost in an alleged
embezzlement scheme.

Whether or not Mr. Payenda’s intended purpose for resigning his post at IOM
and applying to the position at UNICEF was to escape any disciplinary measure by IOM
cannot be determined with certitude. But the previous possible misconduct, although
subject to an investigation at the time, is not the issue here.

18. The Appeals Tribunal Judgment was thus decided on the basis of Mr. Payenda’s breach
of duty to give correct information in the application to UNICEF, not the outcome of the
investigation by I0M, which was unknown to this Appeals Tribunal. Moreover, it was
established that Mr. Payenda did not provide countervailing evidence of his allegations that he

had been cleared of the accusations against him.

19. Reiterating his previo us claim that he had been cleared of the accusations against him,
Mr. Payenda now, in his application for revision, submits additional unproven arguments
(e.g, that he had received the totality of his entitlements from IOM ) and e-mails and other
documents predating his initial application to the UNDT and not submitted to either Tribunal ,
in a vain attempt to show errors in the Appeals Tribunal Judgment, all of w hich is
impermissible. Article 10(6) of the Statute provides that the judgments of the Appeals Tribunal
shall be final and without appeal.’! The Appeals Tribunal's judgments are decisive and
definitively binding on the parties. 12 There is accordingly no legal basis to revisit

Mr. Payenda’s arguments

10 |bid., paras. 42 and 43.
11Subject only to the narrow and restrictive provisions of Article 11 of the Statute.
12 Article 10(5) the Statute.
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20. There is one last point which the Appeals Tribunal wishesto address. Mr. Payenda’s
arguments about the scope of the previous investigationwithin IOM are rather inconsistent.
Whilst sometimes he claims that there was not an accusation of misconduct against him
personally, but a mere fact-finding investigation in the Finance department where he served
and with which he cooperated, at other points he indicates that either he was cleared of the

accusations or that the charges against him hadbeendropped.

21. Under thesecircumstances, Mr. Payenda’s requestfor revision of the Appeals Tribunal

Judgment constitutes, in fact, a disguised attempt to re-open the case. He itutesnO
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