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b. He had a legitimate expectation of continued employment within the
Organization beyond [November 2021]:*?

. The Administration had asserted that that he possessed the right
skillsd set, attitude, recognized professional reputation and competence,
and the right qualifications. Therefore, in the event of finding a post

matching his skills, qualifications, and roster membership, it was expected
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treatment to his colleagues who were placed in other posts directly using
the instrument of delegation.

c.  Contrary to the Respondentds assertion that he had no obligation to assist
him to secure alternative employment, another similarly situated staff member
from his Unit was laterally reassigned to the United Nations Headquarters

(AUNHQO) in New York on a P-3, Conduct and Discipline Team position in
DOS:

i. The United Nations Field Staff Union ({UNFSUO0) appeal on behalf

of said staff member was based in part on a humanitari
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Fre Yadeggr, yas, 34

20. The Respondentds contentions can be summarized as follows:

a.  The contested decision was lawful. It resulted from the Security Councilds
resolution to terminate the mandate of UNAMID effective 30 December 2020.
As the Applicant confirmed during direct examination, he was initially supposed
to be separated on 31 January 2021 but remained part of the Liquidation Team
until 30 November 2021,

b.  The Applicant had no legitimate expectation that his appointment would
be renewed beyond 30 November 2021. The fact that he was selected to serve as
part of the Liquidation Team did not create an expectation that he would be
renewed until the final closure of the Mission. The former Director, Liquidation
Team, UNAMID, testified that contract renewals during the liquidation period
were based on function, skill requirement, and budget. The Applicant, on
cross-examination, confirmed that he was advised in a letter dated
21 February 2021, that fiextension to the liquidation phase [was] subject to
liquidation terms, operational needs and availability of budgeto. The same letter
also clarified that should the Applicantds services no longer be required before or
during the liquidation period, the Human Resources Management Section would

liaise with him regarding the check-out procedures before the separation date;

c. The Applicantds functions and skills were not required beyond
30 November 2021. Contrary to the Applicantds assertion, he was not required to
continue working until December or the end of the Mission, completing
outstanding work in the Conduct and Discipline Team (fiCDT0). The
Respondentés unrefuted evidence is that there was no outstanding work that
required CDT attention at the end of the UNAMID Mission. Therefore, there was
no basis to maintain full CDT functions until the end of the Mission;
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d.  The Applicant presented no evidence in support of his claim that an Umoja
Personnel Action (APAO) of 25 November 2021 extended his contract to
31 December 2022. On the contrary, the evidence demonstrates that on
31 October 2021, UNAMID provided the Applicant with
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motivated. On the contrary, the evidence establishes that UNAMID was
favourably disposed to the Applicant. The former Director of the Liquidation
Team testified that he had meetings with the Applicant to support the Applicantis
efforts to find alternative employment. The Applicant even acknowledged the

Director of Liquidationds fihelp and guidance through these sensitive timeso; and

h.  The Organization was not required to assist the Applicant in finding
another position. The obligations under staff rule 9.6(e) apply to the termination

of appointments. UNAMID did not terminate the Applicantés appointment. The
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A .de.agis

22. The Dispute Tribunal recalls that when reviewing administrative decisions of the
Secretary-General, there is a presumption that the official functions have been regularly
performed. The Respondent has a minimal burden of proof to justify his actions in
administrative matters. Once discharged, the burden shifts to the staff member who
must show the contrary through clear and convincing evidence.'® The principle is put

as follows:

There is always a presumption that official acts have been regularly
performed. This is called a presumption of regularity. But this
presumption is a rebuttable one. If the management is able to even
minimally show that the Appellantés candidature was given a full and
fair consideration, then the presumption of law stands satisfied.
Thereafter the burden of proof shifts to the Appellant who must show
through clear and convincing evidence that she was denied a fair chance
of promotion.**

23.
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31. In the case at bar, the Applicant averred that his application fell under the
exception that he had legitimate expectation of an FTA renewal. He asserted that by
not renewing the FTA, the Administration did not act fairly, justly or transparently.
Further, he argued that the decision was motivated by bias, prejudice and improper
motive considering that he expected to be treated with equality to a similarly placed

staff member.

32. The Applicant cited a number of factors to support his belief that he expected
that his FTA would be renewed. He stated that he received a PA stating that his contract

was expiring on 31 December 2021 as opposed to 30 November 2021.

33. He tendered a PA notification dated 25 November 2021.° The Umoja
automatically generated email contained the following information: fiPersonnel Action
Name: Renewal/Extension of Appto; fiPersonnel Action Reason: Renewal of
Appointmento; fiEffective Date: 01.12.20210; and fiProcessing Date: 24.11.20210.

34. The Respondent argued that the PA was raised in error and that at the time of
raising it, the Respondent had already furnished the Applicant with a final notice of

non-extension of contract and the separation procedures had commenced.

35. The Tribunal agreed with the Respondent after noting that the PA was neither
preceded nor superseded by a letter of appointment. The Applicant did not submit any

document that formed the basis of the PA.

36. Further, the Applicant did not offer any contradictory evidence to the
Respondentds contention that the PA was generated in error, nor that he had already

received a final notice of non-extension or that his separation process had commenced.

15 Application, annex 5.

Page 13 of 24



Case No. UNDT/NBI/2022/048
Judgment No. UNDT/2023/136

37.  While considering a similar issue, UNAT, concluded that:

In the absence of a letter of appointment, a personnel notification which
was erroneously raised € did not constitute an express promise of
extension or give rise to a legitimate expectation of renewal.

38. Although UNAT was considering the non-renewal of a temporary appointment,
the Tribunal finds that the principle equally applies to the issue at hand, which also

concerns a contract of limited duration.

39. The Applicant has failed to convince the Tribunal t
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Headquarters, and Field Missions? fito [seek] support [for] the retention of downsized
staffo?* and that the Applicantds name appeared on this list [of downsized staff],?® or
the fact that the Applicant had roster memberships on three posts,?® or that the
Applicant had fishowed [his] continuous interest in working with the UN0?’ through
his applications for several job openings, exhibited as Annex 24,2 and that the
Applicant figot outstanding performances for the last three yearst evaluation in [his]
e-PASO.
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44. The Respondent exhibited Annex R/7, which was a report on the end of Mission
of UNAMID?*? highlighting that there was no need for the Applicantds services to the
end of the liquidation period as there was enough capacity in CDT to complete the
process. On this aspect, the report concluded that at the time of completion of the report,

fino case [was] pending with CDT for action0.

45.  The Applicantds evidence lacks relevant factors that could be construed to have
raised his legitimate expectation for FTA renewal. Such being the case, the Tribunal
finds that the Applicant has not discharged his burden of proof through clear and
convincing evidence that the Respondent was obliged to renew his FTA. This ground

of review is dismissed.

Moral obligation to find the Applicant a suitable position for lateral placement

46. The Tribunal finds the Applicantbs argument that the liquidation of UNAMID

was an abnormal occurrence entitling him to a latera
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of service, staff members shall be retained in the following order of
preference (emphasis added).

48. The keyword in this provision is fiterminatedo. The Applicant conceded in

cross-examination that his services were not fiterminate
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52. The Tribunal reiterates the well-established standard of judicial review in
administrative decisions concerning appointment of staff that:
In reviewing administrative decisions regarding appointments and

promotions, the factors to be considered are: (1) whether the procedure

as laid down in the Staff Regulations and Rules was followed;
(2) whether the staff member was given fair and adeqVe,YF-HyHOFHHYWF/-HWm(VqVe,YF-HyH
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in an expeditious way, did not do so fairly, or certainly justly, as
between the parties.

59. In compliance with Order No. 57 (NBI1/2023), the Respondent filed submissions
on 3 March 2023 in which he argued that:

[the staff member concerned] was placed against [a] post number [of]
Conduct and Discipline Officer in [the] Department of Political and
Peacekeeping Affairs/Department of Peace Operations (DPPA/DPO) as
a response to a request by the United Nations Field Staff Union
(UNFSU) to laterally reassign € nationals whose contracts were
expiring with UNAMID and who, for their safety and security, could
not be repatriated. The Applicant is not similarly situated. The
Organizationds exceptionally according a lateral assignment to a staff
member facing a humanitarian situation does not impact the Applicantos
contract of employmento.*®

60. Along this submission, the Respondent attached a Confidential i(Immediate)o
memorandum dated 7 September 2021
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placement authority as set out in the Delegation Instrument, your
approval to place AM to DPPA-DPO effective 1 October 2021 or sooner
is hereby kindly requested.*

62. On 8 March 2023, the Applicant filed a rejoinder to the submission in which he
challenged the Respondentos justification for treating him differently. He argued that
fithe use of the Delegation Instrument for the placement of [his colleague] against a

suitable vacant post without the advertisement of a job opening, given that his
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rational, procedurally correct, and proportionate. The UNDT can
consider whether relevant matters have been ignored and irrelevant
matters considered, and also examine whether the decision is absurd or
perverse. But it is not the role of the Dispute Tribunal to consider the
correctness of the choice made by the Secretary-General amongst the
various courses of action open to him. Nor is it the role of the Dispute
Tribunal to substitute its own decision for that of the
Secretary-General.>°

66. The Respondent decided to exceptionally use a fiDelegated Instrumento to
reassign a staff member similarly placed to the Applicant. In so doing, the Respondent,
did not follow the laid down procedures for staff selection. The process was carried out
without transparency. Its result was a decision, which was perceived prejudicial to the
Applicant. The reason given to treat the Applicant with inequality was improper as it
was not justifiable by the Staff Regulations and Rules and the procedure was not

transparent.

67. The Tribunal finds that the Applicant has successfully rebutted the presumption

of regularity and proved by clear and convincing ev
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(b) Compensation for harm, supported by evidence, which
shall normally not exceed the equivalent of two yearso net base salary
of the applicant. The Dispute Tribunal may, however, in exceptional
cases order the payment of a higher compensation for harm, supported
by evidence, and shall provide the reasons for that decision.

69. In light of the Tribunalds finding at para. 67 above, the decision to separate the
Applicant is rescinded, and the Secretary-General is ordered to reinstate him on similar

terms and conditions of employment.

70. As an alternative to the order of reinstatement, the Secretary-General may elect
to pay an amount of compensation equal to four monthso net base salary in effect at the
time of the Applicantés separation from service. This period represents the remaining
four months to the close of the UNAMID Mission from December 2021 to March 20220
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Regulations and Rules fairly, justly, transparently and in a non-discriminatory

manner;
b.  The decision to separate the Applicant is rescinded;

c.  Ascompensation in lieu pursuant to art. 10.5 of the Tribunalds Statute, the

Applicant is awarded four monthsd net base salary in e
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