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JUDGE GAO XIAOLI, PRESIDING. 

1. Mr. Firas Shaker Mihyar (Mr. Mihyar) has filed an appeal of Judgment No. 

UNDT/2023/040 (impugned Judgment) rendered by the United Nations Dispute Tribunal 

(UNDT or Dispute Tribunal).1 

2. In the impugned Judgment, the Dispute Tribunal dismissed his application challenging the 

disciplinary sanction of written censure and loss of two steps in grade.  This sanction was  

re-imposed following the Dispute Tribunal’s prior rescission of the disciplinary measure and 

remand for redetermination in Judgment No. UNDT/2022/085 (Prior UNDT Judgment). 

3. For the foregoing reasons, the United Nations Appeals Tribunal (UNAT or Appeals 

Tribunal) dismisses the appeal and affirms the impugned Judgment.  

Facts and Procedure 

4. Mr. Mihyar has been employed with the United Nations since 2005.  At the time of the 

events in question, he held a fixed-term appointment with the United Nations Development 

Programme (UNDP) at grade P-4, step XII, at the United Nations Assistance Mission for  

Iraq (UNAMI).2 

5.

5.
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14. With regard to the sanction
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5) Operational necessity with respect to the recruitment was considered inapplicable, because 

no operational requirement can justify misconduct; 

6) Limited involvement in recruitment was not a mitigating factor, because while his 

involvement was short (four days), he conducted himself in the direct opposite of what  

was required; 

7) Occurrence of allegedly similar procedural regularities in other duty stations was 

considered inapplicable, as actual or perceived violations in other duty stations do not 

excuse Mr. Mihyar’s conduct. 

25. In the 2022 Sanction Letter, the USG/DMSPC concluded as follows:19 
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to the requisite standard of proof, that the 
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33. The Dispute Tribunal held that Mr. Mihyar misunderstood the Prior UNDT Judgment, and 

that the Tribunal had ordered the Administration to consider mitigating factors, but not how much 

weight to give to those factors.24 

34. The Dispute Tribunal was satisfied that the Administration had duly considered the nature 

and gravity of Mr. Mihyar’s misconduct as well as all the aggravating and mitigating factors in 

accordance with the proportionality analysis in Kennedy.25 

35. The Dispute Tribunal concluded that Mr. Mihyar had failed to demonstrate that the 

disciplinary measure imposed in the 2022 Sanction Letter was disproportionate to the offence, and 

accordingly, upheld the measure.  Having found no illegality, the Tribunal rejected Mr. Mihyar’s 

requests for remedies.26 

36. Mr. Mihyar filed an appeal of the impugned Judgment on 23 July 2023, to which the 

Secretary-General responded on 18 September 2023. 

Submissions 

Mr. Mihyar’s Appeal 

37. Mr. Mihyar submits that the impugned Judgment contradicts the Prior UNDT Judgment 

on the same case, and requests that the UNAT 
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he was the only person treated unfairly and subject to discipline; (g) OAI excluded a key witness  

in this case, namely the hiring manager; (h) he had unblemished long years of service including  

in hardship duty stations; (i) there was no personal gain or loss to the Organization; and  

(j) Mr. Mihyar had no personal interest in the recruitment and his actions were in good faith based 
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45. Mr. Mihyar insists that he should not be subject to any sanctions because he was following 

the directives of his supervisor. 

46. Mr. Mihyar submits that he has undergone acute stress from this process which dates back 

to 2016, with the investigation ending in 2019, and this has had an adverse psychological impact 

on his well-being.   

47. Mr. Mihyar concludes that he should not be subject to any unwarranted sanctions so that 

his professional standing can be safeguarded. 

The Secretary-General’s Answer 

48. The Secretary-General recalls that the Prior UNDT Judgment was not appealed by either 

party, and thus neither party can relitigate the Dispute Tribunal’s findings in that case.  These 

findings include that the facts upon which the sanction was based were established to the requisite 

standard, that they amounted to misconduct, and that Mr. Mihyar’s due process rights  

were respected. 

49. The Secretary-General argues that the UNDT correctly noted that the Administration had 

provided a thorough analysis of sanctions in comparable cases and gave a detailed explanation as 

to how this past practice had been taken into account in imposing the sanction on Mr. Mihyar. 

50. The Secretary-General submits that the UNDT 
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May Mr. Mihyar challenge the disciplinary process or the misconduct findings from the Prior 

UNDT Judgment in this appeal? 

59. In his appeal brief, Mr. Mihyar dedicates several sections (Sections III through VII) to 

the Prior UNDT Judgment. 

60. Article 11(3) of Dispute Tribunal Statute (UNDT Statute) provides: 

The judgements and orders of the Dispute Tribunal shall be binding upon the parties, 

but are subject to appeal in accordance with the statute of the United Nations Appeals 

Tribunal.  In the absence of such appeal, they shall be executable following the expiry 

of the time provided for appeal in the statute of the Appeals Tribunal. 

61. In Chernov,29 we decided that, “

/en/internaljustice/files/unat/judgments/2023-UNAT-1320.pdf
https://policy.un.org/browse-by-source/staff-rules#Rule%2010.3
/en/internaljustice/files/unat/judgments/2023-UNAT-1320.pdf
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Any disciplinary measure imposed on a staff member shall be proportionate to the 

/en/internaljustice/files/unat/judgments/2015-UNAT-523.pdf
/internaljustice/oaj/sites/default/files/documents/2017-UNAT-781.pdf
/en/internaljustice/files/unat/judgments/2015-UNAT-523.pdf
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fundamental obligations of integrity and honesty under the United Nations Charter and the 

Staff Regulations and Rules.  

71. Second, as the preeminent international organization, the United Nations is supposed 

to be administrated in a credible and transparent way.  Improper manipulation of the 

recruitment process at issue undermined the credibility of this Organization.  To this extent, 

such immaterial loss may have imposed more severe impacts on the Organization than any 

financial loss. 

72. Third, as a staff member with long service and having been involved previously in 

recruiting exercises, Mr. Mihyar should have been familiar with the Organization’s regulations.  

That is to say, long service and recruiting experience could not only be considered as a 

mitigating factor, but might also act as an aggravating factor, as Mr. Mihyar is expected to 

perform at a higher standard in light of his cumulative working experience in the Organization.  

Nonetheless, we are sympathetic to Mr. Mihyar’s claim that his long years of service should not 

have been considered “inapplicable”, as the Administration determined in this case.  We note 

that in the 2022 Sanction Letter several of the comparable cases that the Administration used 

to support the discipline imposed, expressly included “long service” as a mitigating factor.35  

Thus, the Administration’s finding that long service was “inapplicable” is not consistent with 
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at the CMD, which occurred after the misconduct and the administrative decision in question, 

as an ex post facto reason in its proportionality analysis.   

78. Nonetheless, the proportionality analysis conducted by the Administration looked at a 

total of eighteen factors, and thus the erroneous inclusion of this one factor among eighteen 

cannot disturb the ultimate outcome.   

Past practice 

79. First, we recognize that in the 2022 Sanction Letter, the Administration provided 

fifteen analogous cases of disciplinary measures while highlighting their similarities and 

differences.  Then it came to the conclusion that the misconduct at issue deserved the imposed 

sanction.  While it might have been helpful to Mr. Mihyar’s acceptance of the decision for the 

Administration to have expressly explained how Mr. Mihyar’s case differed from the two cases 

identified by the UNDT in the Prior UNDT Judgment,37 for our purposes, the important point 

is that the Administration did take these two examples into account.  

80. Second, we are of the view that the evaluation of relevant factors in a disciplinary case 

is delicate work.  As complex factual circumstances vary in different cases and the ranking of 

values which the Organization attached importance to may change over time, we agree that it 

is well within the discretion of the Administration to reach different conclusions from case to 

case since it is the Administration who carries out every specific administrative action and 

deals with the staff members.  Therefore, we are convinced that the previous cases had been 

taken into account by the Administration and could not invalidate the contested decision. 

81. Furthermore, as stated in Ilic, “the appellant has the burden of satisfying the Appeals 

Tribunal that the judgment rendered by the Dispute Tribunal is defective”. 38   However,  

Mr. Mihyar failed to do this.  As shown by the foregoing, although the final sanctions imposed 

in the 2022 Sanction Letter were the same as those in the 2020 Sanction Letter, we find that 

the challenged process here was not a simple repetition of the disciplinary process in 2020.   

In reconsidering the disciplinary measures imposed on Mr. Mihyar, the Administration fully 

followed the UNDT’s instruction in the Prior UNDT Judgment, and after analyzing in detail all 



/internaljustice/oaj/sites/default/files/2022-11/2022-UNAT-1234.pdf
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Judgment 

86. Mr. Mihyar’s appeal is dismissed, and Judgment No. UNDT/2023/040 is  

hereby affirmed. 
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Decision dated this 28th day of June 2024 in New York, United States. 
 

 
(Signed) 

 
Judge Gao, Presiding 

 

 
(Signed) 

 
Judge Colgan 

 

 
(Signed) 

 
Judge Sandhu 

 

Judgment published and entered into the Register on this 1st day of August 2024 in  

New York, United States. 

 
(Signed) 

 
Juliet E. Johnson, Registrar 

 

 
 


