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14. On 18 June 2017, the CP issued a second medical report with respect to AAW’s case
(R2/CP), indicating that he could resume his work.!4

15. On 18 December 2017 and 3 January 2018, AAW's lawyer requested the Amman Court of
First Instance (Amman Court) to hear the testimony of the CP with respect to the medical report

the CP had prepared in AAW’s case.!> The Amman Court denied the request.

16. On 31 January 2018, the Amman Court convicted AAW of the crime of burglary and
sentenced him to one year of imprisonment.'6 On 18 September 2018, the Jordanian Appeal Court
dismissed his appeal and endorsed the conviction. On 31 December 2018, the Court of Cassation

dismissed his appeal and endorsed the conviction.

17. On 3 March 2019, the Deputy, Head of the Field Legal Office, Jordan, interviewed AAW

about the conviction.t?

18. By the Termination Letter dated 10 April 2019, the Deputy, Director of UNRWA
Operations (D/DUO), JFO, informed AAW of the contested decision.® It was noted in the
Termination Letter that the court judgment, produced by AAW, had declared that he had been
found guilty of burglary and accordingly sentenced to one year of imprisonment, and that AAW
had “failed to provide the Agency with any corroborating evidence that [he had been] innocent”.19
Referring to the UNRWA Policy in respect of staff arrested, detained or brought to trial (Detained
Staff Policy)2° and UNRWA Area Staff Regulation 9.1 and Area Staff Rule 109.1, the Termination
Letter stated that the Commissioner-General had decided to “terminate [his] service in the interest
of the Agency” effective 7 April 2019.

19. Accordingly, AAW was separated from the Agency effective 7 April 2019, before the

anticipated expiry of his fixed term on 27 November 2021.2

14 1bid., para. 17.
15 |bid., para. 18.
16 |bid., paras. 19-21.
17 1bid., para. 22.

18 |bid., para. 23.
19
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20. On 12 June 2019, AAW submitted a Request for Decision Review.22 The Agency did not

respond to the request.
21. On 9 October 2019, AAW filed his application with the UNRWA DT.23

22. On 11 February 2021, the UNRWA DT issued a decision, titled Judgment No.
UNRWA/DT/2021/007, (Instruction) in which it made the following orders:24

i) The Tribunal orders each party to nominate a psychiatrist on or before 28 February 2021;

ii) The parties’ psychiatrists are ordered to designate a third psychiatrist [Ps3], on or before
15 March 2021, who will be in charge of reviewing [AAW]'s case;

iii) The designated psychiatrist will describe [AAW]'s mental condition and will provide
his/her medical opinion regarding the influence of his condition on his actions at the time
he had committed the burglary;
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possible and underscored that both parties had an obligation to monitor the execution of the
procedure as outlined in the Instruction.26 On 18 July 2021, AAW
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receive the Arabic translation of the Respondent’s closing arguments” and ordered “the

Respondent to file the requested Arabic translation on or before 12 March 2023”.
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32. Turning to AAW'’s request to impose costs against the Commissioner-General, the UNRWA
DT found that the Commissioner-General had not acted timely and had put itself in a position of

not being able to comply with the Instruction.38

33. The UNRWA DT observed that the Commissioner-General had not nominated the Ps/R
on or before 28 February 2021.3° Furthermore, in the period from 11 February 2021, i.e. the date
of the Instruction, until 8 July 2021, the Commissioner-General did not communicate the name of
the Ps/R. Moreover, in the period after 8 July 2021, the Commissioner-General continued to rely
on the delegation of its responsibility to the Ps/R, apparently without checking or following up,

despite the clear instructions in Order Nos. 080 and 135. Although the Ps/R is an independent

8 of 16






THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2024-UNAT-1463

40. AAW argues that by failing to make sure that he received the Arabic translation within the
time limit set in Order No. 039, the UNRWA DT also failed to exercise its authority.4’

41, Turning to the material facts of his case, AAW contends that the UNRWA DT failed to
exercise its jurisdiction.#8 It is unacceptable that the UNRWA DT as a court of evidence with wide
discretionary powers in case management admitted powerlessness in not having been provided
with an opinion of an independent medical expert about AAW’s mental health at the time of
committing the burglary. Likewise, it is not acceptable to find that there was no forecast of the
Ps3's opinion ever becoming available. The UNRWA DT could have obtained a medical evaluation

from “a third doctor” if not for its lax manner of conducting the proceedings.

42. AAW submits that by calling into question the reliability of a potential psychiatric
assessment to be carried out seven years after the event, the UNRWA DT exceeded its
jurisdiction.*® However, even if the UNRWA DT did not set itself up as a medical authority or
expert, it failed to support that assumptive opinion, which is merely a speculation, without any

medical evidence, such as a scientific study.

43. AAW argues that the UNRWA DT erred on the facts and the law when it addressed the
lawfulness of the contested decision.>° One might reasonably wonder what prevented the UNRWA
DT from requesting a psychiatrist of its own choice to provide an opinion on the feasibility of
assessing AAW'’s mental state at the time of the burglary and from holding a case management
discussion as well as why it ignored in the impugned Judgment his visit to the CP, concerns raised
by his supervisor, suspension due to not being medically fit for service and placement on

administrative leave due to his medical condition.5!

44, Turning to the amount of costs imposed on the Commissioner-General, AAW contends
that the UNRWA DT failed to characterize the abuses correctly.52 In addition to deliberately
disregarding the Instruction, the Commissioner-General also maliciously and in bad faith
manipulated the mediation process. By deceptively and frivolously agreeing to explore mediation

but without taking it seriously, the Commissioner-General prolonged the dispute. The UNRWA

47 Appeal brief, p. 12.

48 |bid., pp. 13-15.

49 1bid., p. 15.

50 |bid., pp. 15-16.

51 AAW refers to the Instruction, paras. 3-
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DT erred in failing to find the manipulation of the mediation process, in and of itself, a manifest
abuse of process. Furthermore, it deserved significant consideration in determining the amount
of costs. In any event, the amount is absurd and not even close to the financial and moral

consequences incurred by AAW.
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requested an extension of time to conclude settlement negotiations at a time when they were

not even initiated.8

55. The UNRWA DT Statute authorizes the UNRWA DT to “order production of documents
or such other evidence as it deems necessary”, and further provides that its judgments “shall

be binding on the parties”.>°
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regard to the challenge to the contested decision. The obstruction of proceedings was severe,

undefended and indefensible, and warrants an award of costs in the amount of USD 15,000.

63. With respect to the review of the contested decision, we remand this matter to the
UNRWA DT for further proceedings consistent with this opinion because further findings of
fact are necessary.%> We further order that the case be considered by a different judge of the
Dispute Tribunal.6®

64. The assigned judge shall consider it within his or her jurisdiction to directly appoint a
psychiatrist to conduct an appropriate examination and provide the UNRWA DT with the

medical opinion which originally was to be provided under the Instruction.

65 UNAT Statute, Article 2(4)(b). In this regard, the UNWRA DT should be guided by the UNRWA
Detained Staff Policy, para. 10, which provides: “If a staff member is brought to trial and convicted and
a prison sentence of three months or more is imposed, his appointment will normally then be
terminated in the interests of the Agency unless the facts of the case are such that the Agency considers
that the staff member has not been at fault. (...)” (emphasis added).

66 UNAT Statute, Article 2(6).
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