UNITED NATIONS APPEALS TRIBUNAL
TRIBUNAL D’APPEL DES NATIONS UNIES

Judgment No. 2024-UNAT-1496 » D

Counsel for Appellant: Self-represented

Counsel for Respondent: Stephen Margetts



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2024-UNAT-1496

JUDGE ABDELMOHSEN SHEHA, PRESIDING.

1. Mr. Mahmoud Mohamad Zeidan, a staff member of the United Nations Relief and
Works Agency for Palestine Refugees in the Near East (UNRWA or the Agency), contested a
decision not to select him for the position

20f18



THE UNITED NATIONS APPEALS TRIBUNAL












THE UNITED NATIONS APPEALS TRIBUNAL



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2024-UNAT-1496

biased and when it failed to conclude that the decision to modify the First VA had been an
irregularity that had tainted the selection process. The UNRWA DT erred on matters of fact when
itfailed to consider and determine that he had met the requirements in respect of the First VA; and
erred on matters of law and fact when it failed to conclude that the second interview had been
unfair and biased and when it determined that the application of the gender parity policy did not
demonstrate an attempt to favor the Selected Candidate. The UNRWA DT also erred on matters
of law and fact when it failed to consider and determine that he was entitled to compensation for

loss of chance.

32. Mr. Zeidan submits that he met the requirements RI IKH )LUW 9% DV KH KRIGV D ODWHUV
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The alleged errors of law

42. Mr. Zeidan submits the UNRWA DT erred in law: (i) when it held that the Agency had
the authority to hold technical interviews; (ii) when it failed to draw the necessary inferences
from the Agencyfis failure to correctly apply gender parity rules; and (iii) when it ignored the

Agencyfs error in considering his application on an equivalency basis.

43. The Tribunal understands that Mr. Zeidan{s submissions were ultimately made to
prove that the selection exercise was tainted by bias and discrimination. Nonetheless, if any of
the alleged material procedural irregularities is established, affecting Mr. Zeidan{s chance of
selection, there would be no need to examine whether these irregularities supported the alleged
bias or discrimination against him. Such material procedural irregularities would, in and of

themselves, suffice to rescind the contested decision.
(1) whether the UNRWA DT erred in allowing the Agency to hold technical interviews

44.
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53. Finally, paragraph 49 regarding the selection recommendation reads, in relevant part:

In conjunction with the Recruitment Section, the Hiring Director will provide a selection
report which will contain the following information, as applicable: («) Performance of
candidates during the interview process and testing/assessment (for the interview this
should contain a detailed narrative assessment against pre-determined job-related
competencies, if testing/assessment was carried out details regarding the type and what this
was intended to evaluate)[.]

54, It follows from the foregoing that as concerns testing, the provisions of the Selection

Policy give the Hiring Director discretion to set or to waive such tests, as he or she deems
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erred in law when it found that the applicable legal framework, comprising guidelines, allows

the interview panel to administer technical assessments.

59. However, we remind that in matters of procedural irregularities, such irregularities shall
result in the rescission of the contested decision only when the staff member had a significant

chance of selection or promotion.3°

60. In the present case, the error of law in respect of the recruitment procedures is
insufficient to change the outcome of Mr. Zeidanfs case. Even if the Panel had not decided to
convene the shortlisted candidates to a second round of interviews that was purely technical in
nature, the result would have been the same as Mr. Zeidan was considered equally suitable to
the other candidate following the first interview. Therefore, this procedural irregularity would

not suffice to allow Mr. Zeidanfs appeal.

(i) whether the UNRWA DT erred when it failed to draw the necessary inferences from the
Agencyis failure to correctly apply gender parity rules

61. Mr. Zeidan contends that, having found that the Agency erred in applying the rules
governing gender parity incorrectly, the UNRWA DT should have drawn the reasonable

inferences in finding that he was the candidate in whose favour the rules should have worked.

62. Mr. Zeidanfs contention has no merit. The case record shows that gender parity was
not the only reason that supported the recommendation to appoint the Selected Candidate. In
addition to gender parity, the Panel also considered the overall assessment of the two
candidates| performance, including their scores on the technical test. If applied alone in the
circumstances, which is lawful pursuant to the applicable rules, that factor would have been
sufficient to support the recommendation for her appointment. According to the no-difference
principle, we find that the contested decision still had a lawful ground to be sustained. The
UNRWA DT did not err.

30 Bofill v. Secretary-General of the United Nations, Judgment No. 2011-UNAT-174, para. 28.
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(iii) whether the UNRWA DT erred when it overlooked the Agencyts error in considering

Mr. Zeidanis application on an equivalency basis

63. Mr. Zeidan submits that the UNRWA DT failed to consider that he should not have
been considered on an equivalency basis. He submits that, unlike the Selected Candidate who

had a Bachelor{s degree only, he had a relevant Master{s Degree.

64. This contention has no merit. The UNRWA DT correctly found that neither of the
applicants needed to be considered on an equivalency basis following the amended Second VA
that lowered the educational requirements.3! If the Agency had inexplicably filed equivalency
determination forms for both Mr. Zeidan and the Selected Candidate,32 this was a superfluous

procedure that was applied equally to both
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Concurring Opinion by Judge Graeme Colgan

1. I acknowledge that previously decided cases establish that in order to challenge

successfully a non-appointment or a non-
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