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12. Mr. Liyanarachchige requests the Appeals Tribunal to reverse the judgment of
the Dispute Tribunal, rescind the Secretary-General’s decision to summarily dismiss
him and order his reinstatement.

Secretary-General’s answer

13. The Secretary-General argues that Mr. Liyanarachchige has not identified any
error of the UNDT that would force him to reverse his decision to summarily
dismiss Mr. Liyanarachchige. As to the argument that the Tribunal erred in law, the
Secretary-General submits that the statements of V01 and V03 constitute direct
evidence and not hearsay evidence. The OIOS investigator who testified at the
hearing outlined the methods used for the identification by V01 and V03 of
Mr. Liyanarachchige from photographs. The Dispute Tribunal had properly ruled on
the admissibility and the weight of all the evidence relating to the identification of
Mr. Liyanarachchige.

14. The Secretary-General argues that Mr. Liyanarachchige was not denied due
process in not being afforded the opportunity to cross-examine the witnesses
referred to as V01 and VV03. The right to confront witnesses does not trump the need
to afford protection to witnesses. Mr. Liyanarachchige was in presence of all the
elements of the charges and the facts surrounding them and was thus in a position to
make a comprehensive response. The Dispute Tribunal had rightly concluded that
Mr. Liyanarachchige did not suffer any injury from not being able to cross examine
the witnesses.

15. With regard to the argument that the Dispute Tribunal committed factual
errors, the Secretary-General contends that Mr. Liyanarachchige’s explanation as to
how the witnesses recognized him is implausible and that the inconsistencies in the
statements are insufficient to refute the charges and justify the recission of the
judgment. Mr. Liyanarachchige’s claim that the witnesses had a stake in falsely
accusing him is not plausible. The Secretary-General submits that the UNDT was
correct in finding that he had met the required burden of proof by providing
evidence in support of the charges, and that he had properly exercised his
discretionary power in summarily dismissing Mr. Liyanarachchige for serious
misconduct.

16. The Secretary-General requests the Appeals Tribunal to validate the judgment
and reject the appeal in its entirety.

Considerations

17. In a system of administration of justice governed by law, the presumption of
innocence should be respected. Consequently, the Administration bears the burden
of establishing that the alleged misconduct for which a disciplinary measure has
been taken against a staff member occurred.

18. In the present case, Mr. Liyanarachchige argues that the administration failed
to meet the requirements of adversary procedure in establishing the facts.

19. The use of statements gathered in the course of the investigation from
witnesses who remained anonymous throughout the proceedings, including before
the Tribunal, cannot be excluded as a matter of principle from disciplinary matters,
even though anonymity does not permit confrontation with the witnesses themselves
but only with the person who recorded the statements of the anonymous witnesses.



10-71202

However, such statements may be used as evidence only in exceptional cases
because of the difficulties in establishing the facts, if such facts are seriously
prejudicial to the work, functioning and reputation of the Organization, and if
maintaining anonymity is really necessary for the protection of the witness.
Furthermore, it should be possible to verify the circumstances surrounding
anonymous witness statements and to allow the accused staff member to effectively
challenge such statements.

20. It should be recalled, however, that even assuming that the above-mentioned
conditions were met, a disciplinary measure may not be founded solely on
anonymous statements. In disciplinary matters as in criminal matters, the need to
combat misconduct must be reconciled with the interests of the defence and the
requirements of adversary procedure. In this case, the charges are based solely on
statements made to the OlOS investigator by anonymous witnesses.

21. It follows from the above that the UNDT erred in law by finding that the
Secretary-General had not violated the requirements of adversarial proceedings and
the rights of the defence in taking the decision to summarily dismiss
Mr. Liyanarachchige solely on the basis of the statements of anonymous witnesses.

22. The Court reverses the contested judgement and rescinds the administrative
decision to dismiss Mr. Liyanarachchige. In accordance with the provisions of
article 9, paragraph 1, of its Statute, the Court sets compensation at an amount
equivalent to 12 months’ net base salary of the Appellant that the Secretary-General
may elect to pay as an alternative to reinstating him arising from the rescission of
the decision to dismiss him.
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Judgment

23. The Appeals Tribunal reverses judgement No. UNDT/2010/041 of 9 March
2010.

24. The Appeals Tribunal rescinds the Secretary-General’s decision of 8 May 2009
to summarily dismiss Mr. Liyanarachchige. It sets compensation at an amount
equivalent to 12 months’ net base salary of the Appellant that the Secretary-General
may elect to pay as an alternative to reinstating him arising from the rescission of
the decision to dismiss him.

25. Judge Boyko has appended a separate and concurring opinion to this judgment.

(Signed) Judge Courtial
Presiding

(Signed) Judge Garewal
(Signed) Judge Boyko
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