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b.  This constitutes misconduct under CF/EXD/2012-005, s[ecs]. 1.4(a), (c) and 

(m); and 

c.  [T]he appropriate sanction is dismissal. 

12. In its Judgment, the UNDT rescinded the contested decision to dismiss Mr. Siddiqi 

and replaced the disciplinary measure with suspension without pay for a three-month period. 

The UNDT set an in-lieu compensation amount as one-year net base salary based on  

Mr. Siddiqi’s salary on 6 November 2017.  Finding there was an absence of evidence of 

additional harm, the UNDT rejected his claim for compensation under Article 10(5)(b) of the 

UNDT Statute.  

13. Given that the evidence was essentially based on witness testimonies, the UNDT held 
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impartiality and/or competence.  In addition, the witness statements were not taken under 

oath.  Further, the UNDT hearing revealed that Mr. Siddiqi was speaking Farsi when he made 

the alleged statement (not English) which was not mentioned in any witness statement 

summaries or in the investigation report.  The UNDT noted this was critical since it could not 

be excluded that the statement was not accurately translated by the witnesses.  There were 
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requests that the UNDT’s award of compensation in lieu of rescission be reduced.  In support, the  

Secretary-General argues that the UNDT erred in fact and law in finding that there was not clear 

and convincing evidence that Mr. Siddiqi had threatened to kill other staff members.  The UNDT 

based its conclusion on the finding that the witness statements were unreliable, Mr. Siddiqi did 

not identify specific staff members in his threat, and his threat was not sufficiently serious.  In 

finding the witness statements were not reliable, the UNDT noted they were not taken under oath 

as required in Nyambuza.6  However, the facts of this case are distinguished from Nyambuza in 

that the witness statements were consistent (Mr. KR stated that Mr. Siddiqi threatened to kill  

Mr. AE and Mr. MY; Ms. LM stated that Mr. Siddiqi threatened to kill Mr. AE and Mr. MY; and 

Mr. EM testified that Mr. Siddiqi threatened to kill Mr. AE and Mr. MY).  This consistency is 

ample indicia of reliability in line with 
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amount to misconduct; iii) whether the sanction is proportionate to the offence; and iv) whether 

the staff member’s due process rights were respected. 

The UNDT’s finding that there was no clear and convincing evidence that Mr. Siddiqi had 

threatened to kill identified staff members 

29. We find that the UNDT erred in law and fact leading to a manifestly unreasonable 

decision when it held that Mr. Siddiqi had not threatened to kill identified staff members but only 

had made an unspecified threat to kill “some” staff members.  

30. The statements of the three witnesses, who were present during the meeting on  

16 May 2017 (Ms. LM, Mr. KR and Mr. EM), render clear and convincing evidence that  

Mr. Siddiqi did not only utter an unspecified threat but that he had threatened to kill identified 

staff members.  From the beginning, during the disciplinary investigation, and before the UNDT, 

the witnesses have continuously and consistently stated that Mr. Siddiqi identified specific staff 

members and mentioned names when uttering his threat to kill.  All three witnesses agreed that 

at least two names were mentioned, Mr. AE, Mr. Siddiqi’s First Reporting Officer, and Mr. MY, 

the Head of UNICEF, Herat Zone Office.  Their testimonies differed as to whether Ms. LM and a 

fourth staff member named “Somaye” were also targeted.  The UNDT’s conclusion that, due to 

this contradiction, the evidence was insufficient, is unreasonable.  There is no reason to believe, 

and the UNDT did not find, that the witnesses colluded and knowingly gave a false statement.  As 

all three of them heard the exact same two names, an error can also be excluded.  On the 

contrary, the remaining discrepancies between their testimonies can be easily explained given the 

fact that, all three witnesses indicated that Mr. Siddiqi was very upset, emotional, angry, and 

spoke very fast.  Also, all three witnesses testified that Mr. Siddiqi directly addressed Ms. LM and 

spoke only to her while Mr. KR and Mr. EM were sitting at their desks.  Therefore, Mr. Siddiqi 

would not have uttered the name “Ms. LM” but said “you” instead.  

31. It is also unreasonable that the UNDT questioned the credibility of the witness statements 

because “Mr. E.M. and Mr. K.R. testified that [Mr. Siddiqi] wanted to scare those who were 

conducting the spot check exercise and Ms. L.M. was in charge of the spot checks whilst Mr. AE 

and Mr. MY were not involved in conducting this exercise”.10  In his appeal, the  

Secretary-General correctly points out that the UNDT’s assumption is not correct and that both 

Mr. AE and Mr. MY were connected with the spot check.  Not only did Mr. AE testify to this 

                                                 
10 Impugned Judgment, para. 60. 
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35. The UNDT mainly drew a conclusion from its assumption that Mr. Siddiqi only 

uttered a general and unspecified threat but did not threaten to kill identified staff members. 

However, this is a factual and legal error, because, as stated above, there is clear and 

convincing evidence that Mr. Siddiqi did threaten to kill at least two identified staff members. 

36. Under the circumstances, it was a lawful and reasonable presumption of the 

Secretary-General to consider Mr. Siddiqi’s threat was serious.  Three witnesses have testified 

that he had uttered a threat to kill identified staff members, namely Mr. AE and Mr. MY.  

Mr. Siddiqi had a poor relationship with his FRO, Mr. AE, for a long time.  

37. The UNDT’s reasoning that the “witnesses confirmed that they did not take the threat 

seriously and did not report it to the relevant authorities” has no merit. 13  The UNDT itself found 

that Ms. LM had informed Mr. Siddiqi’s FRO, Mr. AE, about the incident who then himself 
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members. Therefore, the Administration is best suited to select an adequate sanction 

able to fulfil the general requirements of these kinds of measures: a sanction within 

the limits stated by the respective norms, sufficient to prevent repetitive wrongdoing, 

punish the wrongdoer, satisfy victims and restore the administrative balance, etc.  

… That is why only if the sanction imposed appears to be blatantly illegal, 

arbitrary, adopted beyond the limits stated by the respective norms, excessive, 

abusive, discriminatory or absurd in its severity, that the judicial review would 



THE UNITED NATIONS APPEALS TRIBUNAL  
 



THE UNITED NATIONS APPEALS TRIBUNAL  
 

Judgment No. 2019-UNAT-913 

 

17 of 17 

',�1.����

48. The Secretary-General’s appeal is granted and Judgment No. UNDT/2018/086 is  

hereby vacated.   
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