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Introduction

1. On 9 September 2008, the Secretary-General impmshkstciplinary measure
against the Applicant that consisted of a writtensure and demotion by one
grade from P5 to P4, without a possibility of prdioo for two years. These
measures were based on charges of “fraudulentfudeited Nations Mission
in Ethiopia and Eritrea (UNMEE) funds, in particukaaining funds in the
amount of USD 8,210, with the intent of defraudihg Organization”.
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exceptional compensation representing three yedasysfor the damage to

his career and professional reputation.

The facts

5. The Applicant joined the Organization in 1992, ssgvin the field of human
rights and humanitarian issues in Geneva and acrassus peacekeeping
missions in Cambodia, Bosnia and Herzegovina, @oaDemocratic
Republic of Congo, United Nations Mission in then@al African Republic
(MINURCA) and the United Nations Peace-building iGdf in the Central
African Republic (BONUCA) and the UNMEE. The Apg@it's contract
with UNMEE/the Organization expired in January 2009

6. In July 2005, while visiting the OHCHR at Headgeast(HQ) in Geneva, the
Applicant was informed about the Human Rights Tirgjrof Trainers (TOT)

session initially planned in August 2005.

7. On 10 October 2005, the Applicant expressed inteneparticipating in the
TOT session. On the same day, OHCHR Training UWnéeneva queried the
Applicant whether his Office would be in a posititnfund his travel to and
from Geneva, including the Daily Subsistence Alloaea (DSA). This
information was needed before a decision could bdenon the final list of
participants. The Applicant replied by email on 8amne day that he “ha[d]
already been planning to be in Geneva during theegzeriod and the trip and
DSA w[ould] be funded via UNMEE”".

8. By memorandum dated 12 October 2005, the Applieaote to the Special
Representative of the Secretary-General (SRSG) MMBEE to seek
authorization to attend the Human Rights TOT sesBioGeneva, scheduled
from 13 to 21 December 2005. The memorandum wagddp the Deputy
Special Representative of the Secretary-GeneralSG@Rand the Chief
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Administrative Officer (CAO). At the bottom of threemo there is a undated
handwritten note that reads “OK, SRSG”.

. Administrative procedures for the Applicant’s trhweere initiated by the
Training Unit of UNMEE, which is the competent aotitly to ascertain the
availability of training funds. On 15 October 20@Be Applicant submitted a
“Nomination Form” to the Training Unit Coordinator
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13.0n 22 November 2005, the Applicant received a rdeftem a Non-
Governmental Organization (NGO) named “Solidariténss Frontiéres”
confirming his acceptance to participate, in hisvgde capacity, in their
Annual Review Session from 20 to 23 December an@ri¥ 29 December
2005.

14.0n 1 December 2005, based on the SRSG’s approviaédomination Form
for the TOT, a PT8 numbered 06-06-MEE-00376 was issued and the
Applicant received a travel advance of USD 2,715@00 1 December 2005,
the Applicant through his Office collected the ads@ travel funds
representing a portion of the DSA for the trip.

15.0n 11 December 2005, the Under Secretary-GenenalPEacekeeping
Operations (USG/DPKO) arrived at the Mission in Asa

16.0n 18 December 2005, the Applicant flew out of thiesion area in Asmara

to Geneva and returned to the Mission area on dgadg 2006.

17.0n 17 January 2006, the Applicant submitted a lea@port covering the
period of 30 December 2005 to 15 January 2006.

18.0n 20 January 2006, the Applicant also submitte&-46° form indicating in
the description of expenses as follows: “Origindl8P Boarding Passes,
Ticket stub, DSA for the period of 19 to 31 DecemB@05 for the total of
USD 3289 and 01 to 15 January 2006 for an amounUSD 2205

[representing the remaining portion of the DSA aednbursement of his
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USG/DPKO to the mission area and that he was owmaneave from 30
December 2005 to 15 January 2006. The PT8 formiatlioated that there
was a claim for DSA for the period 19 December 26935 January 2006,

inclusive of the period during which the Applicams on annual leave.

19.0n 27 January 2006, the UNMEE Personnel Officeuested the Applicant

to submit a new Leave Request Form.

20.0n 29 January 2006, the Applicant received a Iétten the NGO “Solidarité
sans Frontieres” thanking him for his participationthe Annual Review

Session held in Geneva from 20 to 29 December 2005.

21.In a report dated 31 January 2006, the Applicatedtthat he was on mission
in Geneva from 19 to 29 December 2005 to conducttimgs with five
colleagues at the Headquarters in Geneva as wall @send a review session
of an NGO. The Applicant did not specify the dateswhich he met his

colleagues.

22.0n 9 May 2006, the UNMEE Personnel Officer advittezl Applicant to re-
submit a leave report for the period 27 to 29 Ddaem2005 as it was missing
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December 2005 would have proved fruitless due & prevailing tense
mission situation with the ongoing relocation of MEE staff from Eritrea

to Ethiopia.

Therefore, | concur with your suggestions to uraket all necessary
deductions and re-adjustments regarding the dagmfL8 December 2005
to 16 January 2006 in order to adjust any undue Nd&pments.”

28.0n 10 June 2006, the Applicant was requested tmgwEbnew Leave Report
to accurately reflect his absence from the MissiOn. 16 June 2006, the
Applicant submitted a new Leave Report indicatihgtthe was on annual
leave from 19 December 2005 to 15 January 20060\Weg payments for
undue MSA started to be deducted from the Applisasdlary in June 2006.

29.0n 15 June 2006, the Secretary of the Human Rigbtsncil wrote to the
Applicant an email “To Whom it May Concern” statitigat the Applicant

was in Geneva for meetings at Headquarters from2® tDecember 2005.

30.0n 18 August 2006, an investigation panel was domstl by the CAO
following a request of the Administrative Law U(WLU), Office for Human
Resources Management (OHRM). The panel consistethree UNMEE
officers. In its report of 28 August 2006, the istrgation panel detailed its
interview with the Applicant regarding the actidaken prior and subsequent
to his trip to Geneva. The investigation panel fbuhat the Applicant had
travelled to Geneva on official business and remigllowances associated
with the travel but that he had not attended theeBe training workshop.
The panel also found that the Applicant did notiseNdNMEE of the change
in purpose of his trip to Geneva until June 2006.

31.0n 29 Septembenuv
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40.0n 28 August 2009, the Applicant requested an sxtenof time to file the
matter before the UNDT. By an order dated 10 Sep&3009, the Applicant

was granted an extension of time until 18 Septerabes.

41.0n 18 September 2009, the Applicant filed his ajgpion before the UNDT.
The Respondent filed a reply on 21 October 2009rars#d the preliminary

issue of receivabilityatione temporis

42. A status conference was held on 23 November 2008.Respondent filed a
second reply dated 8 December 2009 in which heesddd the case on its

merits.

43.A hearing was held on 19 January 2010 with theiggparticipating from
Nairobi and New York, via video-conference. Countml the Applicant
called two witnesses, including the Applicant hitisand Counsel for the
Respondent called one witness. Counsel for theigqm submitted a bundle
of additional documentary evidence at the beginwhthe hearing to which

reference was made during the examination of theesses.

Applicant’'s Submissions

44.In support of his Application, the Applicant chaltees the discretionary
authority of the Secretary-General in rejecting JB&C’'s recommendation to
impose a less stringent disciplinary measure. Heges that the Secretary-
General relied on “confused and contradictory aggioms of facts
concerning the Applicant's actions that appear tmore the factual
explanations put forward by the Applicant to justithat occurred”.

45.The Applicant explains that he was unable to amtred PT8 due to an
emergency situation in the Mission at the time. Thisreporting on the

number of annual leave days and the DSA claimedtterwhole period,
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inclusive of his annual leave, was due to a mistakethe part of other

colleagues.

46. Furthermore, the Applicant avers that, once the tiwi Geneva was already
approved by the SRSG and his Principal Deputy/SR&G was the Officer
in Charge/UNMEE during the interim period in Asmataere was no
obligation for him to seek any other additional hewization in accordance
with the Memorandum of Understanding (MOU) and Applicant’'s Terms
of Reference (TOR).

47.The Applicant claims that he verbally informed theputy SRSG/UNMEE
who during the interim period of the SRSG’s absehe&l become his

immediate first supervisor.

48.
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ALU. The limited interview record provided of thechl investigation panel
conducted in August 2006 is inaccurate and biaskd. Applicant was not
afforded an opportunity to object to the compositid the local investigation

panel set up by UNMEE and was never asked to regresign off on it.

52.Recalling UNAT Judgment No. 102dwanuka(1999), the Applicant stresses

that the concept of poor judgment is quite différéfom misconduct. The
JDC panel established that the Applicant’s actiah it involve falsifying
documents or presenting a claim that was designdédftaud the organization
by the use of false information.

53.The Applicant finally submits that, in judging imtéons, some weight ought

54.

to be afforded to the Applicant’s record of honeatyd integrity over an
extended period. It should also give due considerato the mitigating
circumstances as the Administration itself was igegt. In taking all these
factors into consideration, the conclusions drawthie Administration in this

case appear unfounded and unduly harsh.
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60.Based on the evidence on the record, the Responceméidered the
Applicant’s actions to be a serious violation of $tandards of conduct and

integrity expected of staff members.

61. The disciplinary measures imposed on the Applizegrte proportionate and

did not constitute an abuse of authority.

62. The Applicant’s due process rights were respedteslighout the disciplinary
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65. The role of the Tribunal is to consider the fadtthe investigation, the nature
of the charges, the response of the staff memlak testimony if available,
and draw its own conclusions. The Tribunal is in way bound by the

findings of the JDC or the Secretary- General enfdicts disclosed.

66.The Tribunal notes that the current case was gedehy the provisions of
ST/AI/371 on theRevised Disciplinary Measures and Proceduaed that, in
accordance with paragraph 9(c) of this administeainstruction, OHRM

referred the Applicant’s case to the JDC for rec@mdation.

67.
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69. The next issue for determination is the standardegree of proof required in
a disciplinary case. In a number of cases decidedhb former UNAT

KL INT]

terminologies like “supported by cogent evidence” “ample evidence”
(Judgment No. 529); “conclusions supported by ewdé (Judgment No.
756); “allegations are well founded” (Judgment M67); “ample evidence to
conclude” (Judgment No. 897); “whether the findirmjsfact are reasonably
justifiable and supported by the evidence (Judgmnt616) have been used
to explain and lay down the principle relating e tdegree of proof required
to prove an act of misconduct. In Judgment No. 1428 UNAT held that the
Respondent “need not establish beyond reasonabilet @do patent intent to

commit the alleged irregularities”.
70.1t is the view of the Tribunal that the use of teralogies in the abstract

without any explanation belong more to the realmachdemics. What is

required in practice is the formulation of a rubatt clearly denotes what the
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knowledge of his non selection for the TOT sessioBeneva, the issuance of
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aware that he was proceeding there to meet withN&®O or to have

consultations with colleagues at HQ. As the purpidas travel had changed
he used funds earmarked for training for a diffepmpose without obtaining
prior written authorisation. The Applicant statédhtt the deputy SRSG who
was OIC in the absence of the incumbent had verlaithorised him to

proceed to Geneva on a changed purpose. On ths, iflse CAO stated
during the hearing held on 19 January 2010 thatDeputy SRSG had no
power to give such an authorization verbally andt tthe standard
administrative practice is to give such author@ain writing. Such evidence
coming from the CAO, as the Head of Administrationthe Mission in

Asmara, should be given due weight.

Further, on his return from annual leave, afteerating meetings with
colleagues at the OHCHR and a session with a NG&eimeva, the Applicant
did not amend the PT8 form to reflect the true reatf his travel to Geneva.
Additionally, the Tribunal notes that there wadaim for DSA for the period
January 2006 when he was on annual leave. Admjttbére was a note on
the PT8 that, during January, the Applicant wasleave but this is not
sufficient to absolve him. He received the DSA fioe period he was away
from the mission, including the period when he weas annual leave. He
stated that his assistant went to get the DSA hatthere was no mistake on
his part and that the finance section was to beétafor the payment of the
DSA.

It is the Tribunal’s view that the Applicant shouldver have taken that DSA
either directly or vicariously as he was simply mattitled to it, especially
since no amendment had been made, as it shouldoleave to the PT8. Even
after he had received that money he kept silenabmut six months until an
investigation was initiated in the case in June6208e could not give a

satisfactory explanation as to why he kept silentsb long. When questioned
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Nor was there any cogent evidence from which subterge findings could

be reached and inferences could be drawn agam&ekpondent.

Was the sanction proportionate to the act of misconduct?

91. The Tribunal notes that the Applicant was aesfficial in a peace-keeping
mission. He did not follow the appropriate procedta travel. He used funds
earmarked for purposes other than attending the 3€8ion in Geneva. He
alleged that the future of the mission in Asmarpateled on consultations he
should have or had in Geneva. There was no evidgfites fact. He claimed
and was paid DSA to which he was not entitled. Eptlsilent about that fact
for about six months. Had not an investigationtsthin that case he would,

given the sequence of events and his attitude, kepethat money.
92.1t is a fact that the Applicant has an unblemishetord with the

Organisation. But an unblemished record is not tseli a gateway to

breaching the rules of the Organisation. Nor doesuablemished record
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Judge Vinod Boolell

Dated this 8" day of February 2010

Entered in the Register on this 8" day of Febrpary 2010
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