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Introduction

1. The Applicant, a former Deputy Special Representative of the Secretary-
General ("DSRSG”) for the United Nafis Assistance Mission in Afghanistan
(“UNAMA”) employed at the Assistant Secegy-General (“ASG”) level, contests
the administrative decision to terminate Figed-term contract in “the interest of

the Organization” before its expiry.

Procedural history

2. On 24 April 2010, the Applicant filed the application. On 26 April 2010,
the Registry acknowledged its receiptdaserved it on the Respondent, who was
given until 24 May 2010 to provide hisplg. The Respondent requested a time
extension, and after some corresporgenfiled and served his reply on

28 June 2010.

3. Following a case management hearinfgllem 5 October 2010 by the Judge
assigned to the case at the time (Julgenan), the Tribunal recorded in Order
No. 270 (NY/2010) of 8 October 2010 the parties agreement that the contested

decision before the Tribunal is

[tlhe 12 October 2009 decision of tBecretary-General to terminate
the applicant’s appointment as Assistant Secretary-General (ASG)
pursuant to a termination clausetie applicant’s appointment letter

stating that the “appointment is ... subject to termination in
the interest of theOrganization, as determined by the Secretary-
General”.

4, Order No. 270 recorded the par
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5. The respondent’s contentions:

a. Pursuant to the lettef appointment, the Secretary-
General was empowered to act bahalf of the Organization in
terminating the applicantsontract of employment;

b. The Secretary-Generalproperly exercised his
discretion in making the decision to terminate the applicant’s
appointment;

C. The Secretary-General dmbt delegate any authority
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11. Two different letters of appointment wesdduced in evidence by the parties,
one dated 28 April 2009 and the other 2ly 2009. However, irtheir jointly signed
response to Order No. 156 (NY/2012), thetipa agreed thathe version dated
20 July 2009 is the letter of appointménat regulated the Applicant’'s employment
as DSRSG for UNAMA and that this lettef appointment wa regulated by the
Staff Regulations and Rules that came irifeat on 1 July 2009. Explicitly from this

letter of appointment follows that:

a. The Applicant’s appointment was a fi
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of polling centers again. And, invhat the Applicant felt was
unprofessional behaviour, the SR8ficized him behind his back to
Afghan Ministers and
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On his return from Istanbulthe Applicant went to see
the SRSG to report on [the Speci
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bring a shared sense of purposeager focus, and renewed vigor to
the political work of this mission, labf which would be to the benefit

of our mission in Afghanistan, tHénited Nations, and [the SRSG’s]

standing as head of mission. Theseusations are not just personally
offensive but also impede the impamt work we have ahead of us.

The event’s described by the Applicant’s continues as follow:

The Applicant felt it was higb to give the SRSG his candid
assessment and to provide advice tiefiected his best judgment as
well as that of the PAD. PAD spent weeks debating the situation and
the views the Applicant presen to the SRSG were PAD’s
unanimous judgment and recommen
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falsely asserting that the SR3t&ad ordered the Applicant out of
Afghanistan because the Applicant wanted to do something about
electoral fraud. [Tharticle stated;

The relationship between [the SRSG] and
[the Applicant] has coniptely broken down,” said
adiplomat in Kabul. “[The Applicant] has left
the country. The official lia is that he’s on a three-
week mission to New York. But [the SRSG] just
turned round to [the Applant] and said, ‘I want you
out’.

[The SRSG] and [the Applicant] insist that they are old
friends from serving in the Balkans. Indeed,
[the SRSG] introduced [the  Applicant] to

the Norwegian anthropologist who became his wife.
But [the SRSG] is saido have lobbied behind
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“One reason | was so concerneduatbthe fraud in this election is
that it inevitably raised a concer
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17. In a private letter dated 28 September 2009 from the Applicant to
the Secretary-General, the Applicant staiei@r alia:

It is incredible to [the Applicant] that the United Nations would
dismiss a senior official for having taken seriously the issue of
electoral fraud in a United Natis-supported and funded election, but
this is precisely what [the Secaey-General's] senior advisors are
recommending [him] to do in Afghanistan.

As [the Secretary-General knows$ihe SRSG] and [the Applicant]
have had prolonged disagreement as to whether UNAMA should take
action to prevent or mitigate fraud in the Afghanistan elections. Given
our mandate to support “free, famnd transparent” elections, [the
Applicant] felt UNAMA could not overlook the fraud without
compromising our neutrality andeboming complicit in a cover-up.
For a long time after the electiorjthe SRSG] deniethat significant
fraud had taken place, even going to the extreme of ordering [United
Nations] staff not to discuss the matter. And, at critical stages in
the process, he blocked [thépplicant] and other UNAMA
professional staff from taking efféxe action that might have limited
the fraud or enabled the Afghan etwet institutionsto address it
more effectively.

[The SRSG’s] approach has compromised UNAMA's reputation for
neutrality, at least with the Afghan opposition.

[The SRSG] has many strengths asS&R He is articulate, effective

in his relations with the internabhal community and enjoys warm
relations with the top level of ¢hAfghan Government (but not the
opposition). He has an admirable humanitarian streak as evidenced by
his persistence in the case of whiou are aware. He is, however, a
terrible manager as he himself admits.

[The SRSG] is secretive, deeply mistrustful of the staff, arbitrary in
his decision-making and rarelipollows through. Aside from his
special assistants (and on some occasions [the Applicant]), almost no
one in the mission knows what he is doing. The staff, who include
professionals with many years exipace in Afghanistan, do not feel
involved on key issues and often have no idea what constitutes [the
SRSG’s] policy line.

[The Applicant] thank[s] [the Seetary-General] for the trust [he]
placed in [him] by choosing [m] as [his] Deputy Special
Representative in Afghanistan[The Applicant] would like to
continue the important work thatghha[s] begun there but [he] fully
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respect [the Secretary-@eral’s] responsibility tanake decisions that
[he] feel[s] are in the bestterests of the United Nations.

In the press statement of 30 Sapber 2009, the Secretary-General's

spokesperson stated that:

19.

The Secretary-General has decidedrécall [the Applicant] from

Afghanistan and to end his appiment as the Deputy Special
Representative of the Secret®@gneral for the United Nations
Assistance Mission iAfghanistan (UNAMA).

He expresses his thanks to [tA@plicant] for his hard work and
professional dedication. The Setary-General recognizes [the
Applicant’s] important contributionso the work of the mission and
throughout his distinguished career asinternational civil servant.
The Secretary-General has made thesision in the best interest of
the mission.

He reaffirms his full spport for his Special
Representative, [the SRSG].

The Respondent’s separate account efsime events is set out below.

) On or around 28 August 2009.etiApplicant and the SRSG
had a meeting during which the S& raised issues concerning
divisions and disputes with thmission, disparaging remarks that
the Applicant had allegedly madbaut the SRSG and the problem of
confidential information being leake the press. The SRSG also
objected to the Applicant's raising of the issue of
constitutional change (that is gtheplacement of the Afghan president
...) with ... [his] main rival in the National Elections). Rew York
Times article later cited Westerrdiplomats as confirming that
the Applicant had also raised theus of [the incumbent President’s]
removal with the American Embassy in Kabul. On 30 August 2009,
the Applicant sent the SRSG a lettesponding to the issues raised at
the meeting.

On or around 2 September 2009, the Applicant met with
the Chief Electoral Officer of [thEEC]. Remarks he made to the IEC
were not well received. Following this meeting, [the incumbent
President] Government complained that UNAMA, and the Applicant
personally, had interfered in é&hAfghanistan election process.
Further, the Afghanistan PermanenpResentative threatened to have
the Applicant expelled from the country.
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On 8 October 2009, UNAMA issued a statement refuting
the Applicant’s accusations against the mission. On 11 October 2009,
the SRSG, accompanied by members of the diplomatic community,
held a press conference during which he rebutted the Applicant’s
accusations against UNAMA.

In a letter dated 12 Octob&009, the Assistant Secretary
General for Human Resources Mgament notified the Applicant
that the Secretary-General had decided to terminate the Applicant’s
appointment in accordance with the terms of his appointment.

Considerations

Receivability

20. In accordance withO’Neill UNDT/2010/203 the Tribunal must verifgx

officio the receivabilityof an application.

21. Articles 2 and 3 and 8 of the [piste Tribunal's Statute establish
the conditions that an application has reet to be considered receivable by
the Tribunal.

Article 8
1. An application shall be receivable if:

@) The Dispute Tribunal is competent to hear and pass
judgement on the application, pursuadn article 2 of the present
statute;

(b) An applicant is eligible tdile an application, pursuant
to article 3 of the present statute;

(© An applicant has previously submitted the contested
administrative decision for managent evaluation, where required;
and

(d) The application is filed within the following deadlines:

0] In cases where a management evaluation of the contested
decision is required:

a. Within 90 calendar days of the applicant’s receipt of
the response by management to his or her submission; or
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b. Within 90 calendar days of the expiry of the relevant
response period for the managemewdluation if no reponse to the
request was provided. The respopseiod shall be80 calendar days
after the submission of the deoisito management evaluation for
disputes arising at Headquadeand 45 calendar days for other
offices;

22. In the present case, the Applicaat,former staff memdr, is appealing
the administrative decision to terminate Filed-term contract in “the interest of

the Organization”.

23. On 12 October 2009, the Applicant reeal a letter from the ASG/OHRM
which confirmed the Secretary’s Generatid®n of 30 September 2009 to terminate

his fixed-term contract in thinterest of the Organizati@s of the close of business

on 12 October 2009. The Applicant was also informed that the Secretary-General
had authorized, in lieu of the notice metj payment of compensation equivalent to

three months’ salary, including the agglble post-adjustment and allowances.

24. The Applicant requested a management evaluation of this decision on
10 December 2009. On 3 February 2010, the Management Evaluation Unit (“MEU”")
informed the Applicant, via email, thaany recourse that he may wish to pursue
may be addressed to the United Natiddspute Tribunal in accordance with
provisional Staff Rule 11.4".

25.  The present application was filed 28 April 2010, within 90 calendar days

of the date on which the MEU response, even though none was provided, was due.

26. The application meets all of the requirements of art. 8 of the Dispute

Tribunal’'s Statute and is receivable.
Issues

27. In accordance with the parties’ submiss, the issues that the Tribunal has

to determine are:
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appointment is also subject to termioatiin the interest of the Organization, as
determined by the Secretary-General, in which case will be given three months’

written notice”.

38. In the present case, the Applicabl signing his letter of appointment,
agreed that his appointment could, in addition to the reasons for termination
specifically identified by staff regulation 9.3,
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C. retirement (staff regulation 9.2 and staff rules 9.1(iv) and 9.5).

i Separation by parties’ agreemt prior to the expiration of
the contract (staff regulation 9.3(a) and staff rule 9.6(c)(vi))

42.  According with the general principle of legal symmetmyrtuusconsensus,
mutuus disensusthe labor contract, which i® consensual contract, can be

terminated by agreement between the parties.

43.  All types of appointments (temporarfixed-term or continuing) can be
terminated in the interest of the goodmawistration of the Organization and in
accordance with the standards of the @harprovided that this action is not

contested by the staff member.

44, A termination based on this reason carly take place if the action is not
contested by the staff member. In otherdgosuch an action can only be legally
implemented by the Secretary-General if sta&ff member agrees with it. The staff
member’'s agreement is a conditional requineinfer the application of this rule and
the Secretary-General’s initiative to termingte contract is in this case an offer to
the staff member. If the staff member adsdpeely and unequivocally the offer then
is an agreed termination and the parttas come to an agreement orally or in

writing.

45.  In Jemiai UNDT/2010/149, the Tribunal held that an agreed termination on
terms negotiated free from any duress or epsgsentation is an essential feature of
good employment relations and shoultk given effect and honored by

the contracting parties.

1)) Separation initiated by the staff member

46. There are two types of separation whinay be initiated by a staff member:
a. Resignation (staff regulation 9ahd staff rule 9.2); and

b. Abandonment of the post (staff rule 9.3).
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0] Written censure;
(i) Loss of one or more steps in grade;

(i) Deferment, for a spead#d period, of eligibility for
salary increment;

(iv) Suspension without gdor a specified period,
(v) Fine;
(vi) Demotion with deferment, for a specified period, of

eligibility for consider
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(b) A termination without the consent of the staff
member;
(c) A direct result of the Secretary-General’s unilateral

opinion that the termination is in the interest of the good
administration of the Organizan; the Secretary-General’'s
authority to determine the imst of good administration of
the Organization and his discretionary power to terminate
a staff member’s contract are provided for by the Staff

Regulations and Staff Rules.

d. This termination is to be interpreted principally as a change or

termination of a mandate.
e. The written notice is three months.

48.  Staff regulation 9.3(b) and staff rule Idp@re applicable when the Secretary-
General’s action is taken without the consainthe staff member in cases other than

the ones mentioned expressly in staffgulation 9.3(a) and staff rule 9.6(c)
respectively when the General Assemblgcides not to extend the mandate of

a mission or there are no funds availablec@xding to the texthis reason itself can

be interpreted in two ways change of thendate or termination of the mandate. No
ambiguity about this reason for termirmetiis possible since ¢hplain reading of

the rule is clear in this sense and this reason cannot be assimilated or compared with
any other because it is related diredtlythe extension of the UN mandate and/or

the availability of funds.

49. The Tribunal notes that the Applicasittontract mentions staff regulation
9.3, but this reason wanot applicabl@b initio because his contract was a fixed-term
appointment, and this clause refemnly to continuing appointments. In

the Applicant’s letter of appointment a catdtual clause similar to this reason was
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56. The relation of trust and cooperatibatween the SRSG and the DSRSG for
political affairs began to be become disruptive because the SRSG assumed that
the Applicant was the source of an article published Tie Guardian on

24 August 2009 about electoral fraud in Afgtsiain and that he had also criticized

the SRSG at a meeting with the IEC.eTApplicant sent a letter to the SRSG on

30 August 2009 concerning accusations dfladialty and he later proposed, and

the SRSG agreed, that it would be beftée left Kabul for a week or two.

57. The Applicant was asked to join tl®RSG’s meetings in New York and
Washington scheduled for the end &eptember and he left Kabul on
12 September 2009. Three days lafEhe Times of Londopublished an article
regarding the Applicant's removalin “Afghanistan Poll Crash”. On
20 September 2009 the Applicant provided statemenButbngton Free Pressn
regard to his disagreement with the SRSG.

58. From the parties’ submissions it results that the Applicant was informed
orally on 24 September 2009 by the USG that he was being recalled from his
position as DSRSG and the explanatioovied was that the mission must only
have one policy line. The Applicant agd following which, on a telephone call on

26 September 2009, the USG proposed thaet Alpplicant’s recth be explained
publicly “as a disagreement on how tontée electoral fraud”, which was already
made public on 15 and 20 September 2009.

59. Arrecall is defined (Webster's New WdrLaw Dictionary) as the removal of
a public official from the office to premately end his or her term of service.
Consequently, as can be seen from the comtethe first paragraph of his letter to
the Secretary-General dated 28 Sepen?009, the Applicant understood exactly

that in light of the recall hisontract was being terminated.

60. After expressing his agreement, butdse the termination decision based on
the same reason as thecall—in the interst of the mission—was officially
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announced and implemented, the Applicantestahat he realized that the United
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70.  The Secretary-General acted in resp#dhis principle and his intervention
was necessary in order to avoid any niegaimpact of the disagreement between
the SRSG and the Applicant upon UNAMA’s mandate at a very important time and
consequently upon the relations betwéesm mission, the Afghani government and

the international community, so haldiot abuse his gicretionary power.

71. In the 30 September 2009 statement it was mentioned that the Secretary-
General “expresse[s] his thanks to [the Agant] for his hard work and professional
dedication and recognize[d] his importaantributions to the work of the mission

and through his distinguished careemasnternational civil servant”.

72. It results from this statement thdbhe Secretary-General declared that
the Applicant, who has a distinguishethternational career, acted with
professionalism, dedication and his adnitions to UNAMA were important, so

the Applicant’s career and reputatiere not affected by the decision.

73. In his 29 June 2010 reply, the Respondezdffirmed that the reason to
terminate the Applicant’s contract wasthne cited in the 12 October 2009 letter,
namely that it was “in the interest of the Organization as determined by

the Secretary-General” and this dgan was not disciplinary in nature.

74.  There was no mention in the public statement issued by the spokesperson for
Secretary-General, and there is no evagefrom which the Tibunal can conclude,

that the Applicant’s service was consielérunsatisfactory othat his conduct was
considered as being against the highestdstals of integrity required by art. 101 of

the Charter of the United Nations. The Apant acted in compliance with his duties
under the Charter of United Nations aBdaff Regulations red Staff Rules as
DSRSG for political affairs. He informetie SRSG and the Secretary-General about
his conclusions related to the 2009 @&tets in Afghanistan and his important
contributions to the work of the mission neerecognized by th8ecretary-General,

so the termination was not a dismissal.
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75.  In order to respect the fundamentahtan rights proclaimed by arts. 3—28 of
the Universal Declaration dduman Rights, arts. 6—28 tife International Covenant
on Civil and Political Rights, arts. 6-12d 15.1 of the International Covenant on
Economic, Social and Cultural Rights, aamts. 2—18 of the European Convention of
Human Rights, the Tribunal observes thatappointment cannot be terminated for
reasons related to aamployee’s sex, sexual orientat, genetic chacteristics,
nationality, age, race, color, ethnicity, gatin, pregnancy, political opinion, social
origin, disability, family situation or sponsibility, or union acvity or membership.
These rights can be subject only toe thmitations established by art. 29 of
the Universal Declaration of Human Rights. Article 5 of the Termination of
Employment Convention 158 (1982) additionadiates that “filing a complaint or
the participation in proceedings agaiast employer involving alleged violation of
law and regulations or recourse to congpétadministrative authorities, pregnancy
and absence from work during materngave” shall not constitute valid reasons for

termination.

76.  As determined previously, the termiizen was not based on any reason other
than the one mentioned in the decision the interest of the Organization” or on
reasons such as an employee’s gender, t@xientation, genetic characteristics,
nationality, age, race, color, ethnicityeligion, political opinon, social origin,
disability, family situatbn or responsibility, union &gity or membership, filing

a complaint or participating in proceedings against an employer involving alleged

violation of law and regulatins or recourse to competeadministrative authorities.

Were the Applicant’s dugrocess rights respected?

77. The preamble of the Charter of the United Nations states that the United
Nations was created to ‘tablish conditions under wHhicjustice and respect for
obligations arising from treaties and athsources of international law can be

maintained”.
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UNAMA must have one policy line. The Appant also agreed with the proposed
public explanation—his diggeement with the SRSG on how to handle alleged
electoral fraud, which was alreadyublic from 15 and 20 September 2009.
The Tribunal considers that the Secretaryy&al informed, in a clear and sufficient
manner, the Applicant of the reason anddkplanation to recall and end his contract

in the interest of the mission and he respected the requirement of art 4 from ILO

Convention 158 and staff regulations aniésuapplicable ithe present case.

84. As it was established in the Tribunal’'s jurisprudence, if the reason for
terminating the contract was not initialpresented to the stamember and/or not
included in the terminain decision—which is an adnistrative decision—and
he/she contests the decisitine Respondent must provideto the Tribunal and to

the Applicant.

85. In Pirnea UNDT/2011/059, the Tribunal helthat “the main purpose of
giving reasons is to enabla staff member to takeny action he/she deems
appropriate. If no reasons are initiallyadlable but are subsequently brought to
the knowledge of the staff member eithepleading or an ordeof the Tribunal or
any other form of communications, bothetApplicant and thé&kespondent are in

presence of the reasons”.

86. In Obdeijn 2012-UNAT-201, the Appeals Tribunal stated that
an administrative decision can not deemed unlawful on the sole ground that
the decision itself did not articulatany reasons for itbut, like any other

administrative decisions, it can be challedgs the Administration has the duty to
act fairly, justly and transparently in dieg with its staff members. When a request
for reasons is formulated as part ofetlfiormal review process, a failure of
the Administration to respond to this requevould seriously hamper or preclude
the staff member from taking the moappropriate actions. The obligation for
the Secretary-General to state the reasmisnd an administrative decision do not

stem from any staff regulation or staff rubut are inherent tthe Tribunal's power

Page 34 of 36



Case No. UNDT/NY/2010/067
Judgment No. UNDT/2013/102

to review the validity of such a decision gart of the functioning of the system of

administration of justice.

87. Nevertheless, irshookUNDT/2011/083, where theontested decision was
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