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Abstract 

 
Oceans are the inherent heritage for all mankind and these oceans are playing a significant role in 

economic, social and environmental development in the world. We are depleting the marine 

resources in the oceans faster than nature can restore them. Diverse anthropogenic activities such 

as unsustainable fishing practices, land base pollution and invasive species infestation have created 

serious threats to the marine resources especially in areas beyond national 
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spiritual value. The ocean also acts as an important carbon sink protecting the earth from the 

impacts of climate chclimate

 

 

the

http://www.un.org/depts/los/global_reporting/WOA_RPROC/Summary.pdf)
http://www.un.org/depts/los/global_reporting/WOA_RPROC/Summary.pdf)
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community has also directed in this. Hence in 2015 the General Assembly adopted the important 

set of Sustainable Development Goals (SDG) to address these challenges. Among these sustainable 

development goals, the importance of the ocean and of marine biodiversity has also been 

highlighted under the Sustainable Development Goal 14, 

 

Ocean is a great resource for South Asian Countries which provides employments, foods, avenues 

of trade and commerce. South Asian region is consisting with Afghanistan, Bangladesh, Bhutan, 

India, the Maldives, Nepal, Pakistan and Sri Lanka. Large scale of communities in these countries 

make their day today lives depending on this ocean. There are serious threats for 
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VII. To explore the possibility of adopting best practices and experiences from 
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use of marine biodiversity beyond the areas of national jurisdiction with an analysis of the path by 

which to address these challenges either through a regional response under the regional seas 

programme of the United Nations Environmental Programme or a global response under new 

Internationally Legally Binding Instrument that is being negotiated at the UN or a combination. 

This part will examine the significant challenges for developing countries like Sri Lanka and the 

implication of new international legally binding instrument for addressing the issue and way 

forward with this new instrument. 

 

METHODOLOGY 

 
This study is a desk top study based on information abstracted from Government policy 

documents, scientific publications and grey literature reports, international treaties and agreements 

and web based information. 
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Most of the Earth’s surface (65%-70%) is covered by deep sea water. Life in the deep sea is diverse 

and specialized with organisms living in constant darkness at high pressures and low temperatures. 

 

Considering the unknown life in the deep sea ocean, “The first comprehensive checklist of how 

many marine species had been named was in the online database, the World Register of Marine 

Species (hereinafter WoRMS) says that it now contains 243,000 accepted species. Since its first 

analysis six years ago, the number of accepted species in WoRMS has grown by 4% and two phyla 

have been lost: Myxozoa are now placed within Cnidaria, and Echiura within Polychaeta. Changes 

in the number of species are due to the addition of previously omitted domains (Bacteria, Archaea, 

and Viruses), re-classification of species (as marine, freshwater and terrestrial), recognition of 

synonyms, and
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• Functional diversity - variety of biological process





20  

specific freedoms namely; freedom of navigation, freedom of overflight, freedom of lay submarine 

cables and pipelines, freedom of construct artificial islands and other installations permitted 
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Risks and Impacts for the conservation and sustainable use of marine biodiversity in ABNJ 
 
 

The health of the world’s oceans are rapidly declining with far-reaching implication
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concern in scientific and policy discourses.30From the stand point of international law, the major 

thrust and problematique of ocean law including the ways they relates to the ordering of economic 

activities are reflected in a profound inter connectedness with the other distinctive legal subject 

areas of International Law. As indicated by Judge Tullio Treves, these areas include specifically, 

first and foremost international environmental Law but also international human rights law, 

international trade law, the law of international security including terrorism and migration by sea, 

and developments.31
 

 
Increasing number of marine species are considered threatened or endangered and it creates serious 

threats to the marine environment due to the below mentioned deceitful human interventionsdeceitful
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Agriculture Organization on how to reduce this practice. Illegal, Unregulated and Unreported 

fishing practise has become a serious impacts for making damages to the ecosystems. It abuses 

fish workers and undermines the credibility of regional fisheries management. IUU fishing is a 

short term economically beneficial trade. All states are privileged to fishing on the high seas. It is 

clearly seen that over exploitation of fishing can be in large scale in the areas beyond the national 

jurisdiction. 

 

The superimposition of climate change on over-exploitation of resources is increasingly leading 

to unanticipated changes in marine ecosystems. Exploited fish species exhibit higher temporal 

variability than unexploited species.32In the mid-1970s stocks in the combined category of fully 

exploited, over exploited, recovering or depleted were estimated at 50 per cent, and by 2005 that 

figure had risen to 75%33. In the Atlantic and in the Southwest Pacific Bluefin tuna have been 

decimated because of under –regulation, deceitful fishing practices, evasion of regulations by dint 

of flagging practices and not least flagrant under-reporting of catches.34
 

 
Heavy fishing and depletion of individual targeted species heavily effect on ecosystem’s support 

of the overall fish population. There has been extensive collateral  

  superimposition population.population. climate climate 
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“Like other natural resources globally, marine resources have 



27  



28  

Likewise, noise pollution from shipping interrupts marine mammal’s feeding and vocalisation, as 

they are impacted differently by varying noises, and this has even led to the abandonment of entire 

ocean areas by these populations.39
 

 

Marine Scientific Researches 
 
 

Areas beyond national jurisdiction belongs to all 

http://www.ipcc.ch/pdf/asssessment
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Legal framework 
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The principle of co-operation among states for the protection and preservation of the marine 

environment is one of the important development of modern international environmental law and 

the law of the sea.48UNCLOS obliges states to protect and preserve the marine environment, 

including through measures to protect rare or fragile ecosystems as well as the habitat of depleted, 

threatened or endangered species and other forms of marine life49. States are also to cooperate at 

global and regional levels to develop rules, regulations and guidelines to protect and preserve the 

marine environment, taking into account regional conditions50. 

 
As Article 137(2) sets out the Area and its resources are specifically declared to be the ‘common 

heritage of mankind. “All rights of the resources in the Area are vested in mankind as a whole, on 

whose behalf the Authority shall act. These resources are not only be alienation. The minerals 

recovered from the Area, however, may only be alienated in accordance with this Part and the 

rules, regulations and procedures of the Authority.51So it is an individual as well as collective 

responsibility for all states to take all the necessary measures for the protection and preservation 

of the marine  environment in areas beyond national jurisdiction. The  International Seabed 

Authority, composed of states who are parties to UNCLOS, is given substantial
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The UNCLOS clearly stipulates that use of the 



http://legal.un.org/olc/texts/instruments/english/commentaries/9-6
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 FSA Article 8(5) 

39 

 

 

Providing the RFMO with the entire competence in the regulations of high 



http://www.cbd.int/conven-tion/text/
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jurisdiction, it applies to the process and activities carried out under its jurisdiction or control 

regardless of where their effects occur.83
 

 
Moreover, in Areas beyond National Jurisdiction (ABNJ), each contracting party is only obliged 

to cooperate with other parties for the conservation and sustainable use of biological diversity or 

through competent international organizations.84 Accordingly, as stipulated in the CBD provisions 

apply restrictively in that activities carried out within a states’ jurisdiction must not cause damage 

to the environment of other states or in ABNJ.85Other provisions within the CBD that mention 

areas beyond national jurisdiction are articles 3, 4, 5, 14(c), 14(d) and these provisions emphasizes 

not to cause damage to the environment of other states or areas beyond national jurisdiction. 

 

CBD provides a strong normative basis for the following: the principle
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“As far as possible and appropriate, cooperate with other contracting parties directly or where 

appropriate through 

http://statemnets.unmeetings.org/media
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way.100Benefits deriving from actual use of genetic resources include participation in scientific 

research101and use of relevant technology.102 Other elements of CBD are the sustainable use of 

components of biological diversity103access to and transfer of technology.104
 

 

FAO Agreement on Port 
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that are not carrying fish or, if carrying fish, only fish that have been previously landed.111Finally, 

the geographical scope of the Agreement is global being applicable to all ports.112
 

 
Cooperation of flag States with port States is crucial, given that flag States have the responsibility 

under international law for controlling the fishing activities of a vessel, no matter where the vessel 

operates.113As article 6 of the PSMA stipulates key requirements and processes regarding the entry, 

use and denial of ports. In this regard, port States must request specific information from a fishing 

vessel before granting entry to port, such as its flag State certificate of registry, and RFMO 

identification, among other195.83 609.95 Tm
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include export, re-export, import and introduction from the sea)119of species included in the 

Appendices, except in accordance with the provisions of the Convention.120
 

 
Considering the provisions sets out under this Convention, the highest level of protection is payed 

to appendix I species threatened with extinction, which are or may be affected by trade, and strict 

regulations apply in order not to further endanger their survival.121Appendix II included species 

that may become threatened with extinction unless trade is subject to strict regulations.122Appendix 

III includes species which any party identifies as being subject to regulation within its jurisdiction 

and which it wants to restrict its exploitation but need the cooperation of other Parties in the control 

of trade.123
 

 
This convention stipulates descriptive provisions for trade in specimens included in Appendix I in 

exceptional circumstances:124including the prior grant and presentation of export,125import126or re- 

export127permits; as well as the introduction from the sea. “The transportation into a State of 

specimens of any species, which were taken in the marine environment not under the jurisdiction 

of any State” in other words ABNJ.128Likewise, for trade in specimens of species included in 

Appendix II, CITES regulates the prior grant and preservation of export,129import130and re- 

export131permits, as well as requiring introduction from the sea ce000723T
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upon mutually agree terms.”138Under article 10 of the protocol clearly spells out the global 

multilateral benefit sharing mechanism. 

 

Global institutional mechanisms 

International Maritime Organization (IMO) 

 

International Maritime Organization (hereinafter IMO) was established for achieving the goal of 

developing and maintaining a comprehensive regulatory framework for shipping including safety, 

environmental concerns, legal matters, technical cooperation, maritime security and the efficiency 

of shipping. This special Organization was established at the United Nations Maritime Conference 

in 1948139and is an intergovernmental organization with competence in regards to the regulation 

of international shipping and navigation for safety, vessel source pollution, and maritime security 

purposes in the Law of the Sea Convention.140Accordingly, the IMO has to play a vital role in the 

Law of the Sea and its progressive development. “Indeed, international navigation rights under 

UNCLOS were one of the most contentious elements negotiated at the Third United Nations 

Conference on the Law of the Sea.141
 

 
”The IMO has an obligation to establish international rules and standards to prevent, reduce and 

control vessel source of pollution to the marine environment.142 As stated by the IMO during the 

first Inter-Governmental Conference held in September 2018, up to date IMO has established 19 

Special Areas, 4 emission areas and 15 Particularly Sensitive Sea Areas under the regulatory 

framework of IMO. 

 
 
 
 

 
 

138 Ibid.Article

 

  



http://www.imo.org/blast/blastDataHelper.asp?data_id=24553
http://www.imo.org/en/OurWork/Environment/SpecialAreasUnderMAR-POL/Pages/Default.aspx
http://www.imo.org/en/OurWork/Environment/SpecialAreasUnderMAR-POL/Pages/Default.aspx
http://www.imo.org/en/OurWork/Safety/Navigation/Documents/1061.pdf
http://www.imo.org/en/OurWork/Safety/Navigation/Documents/1061.pdf
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by international maritime activities.146 These actions may cover a broader set of measures 

extending beyond discharge

http://www.imo.org/en/Our-Work/Environment/PSSAs/Pages/Default.aspx
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After the Law of the Sea Convention was came into force, serious impacts or threats for the 

conservation of marine environment were identified. But the question remained
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Environmental Impact Assessment for activities in the ABNJ have been identified as the loopholes 

to be filled through a new way of approach. 

 

More recent current threats concerning marine biodiversity in ABNJ such as access to genetic 

resources, species and ecosystem protection measures, response to climate change are not 

specifically addressed under the UNCLOS. 

 

There is no specific duty under the UNCLOS for the conservation and sustainable use of marine 

biodiversity in 
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The first meeting of the working group was held in New York from 13th to 17th February 2006. 





http://iisd.ca/oceans/marinebiodiv2/
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(ABMT),
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including the implementation of existing legal instruments, with the possible 



http://wwwiisd.ca/oceans/marinebiodiv5/
http://wwwiisd.ca/oceans/marinebiodiv6/
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instrument on BBNJ under the UN Convention on the Law of the Sea (UNCLOS).187 G-77 and 

China expressed the feasibility of a new international agreement for the conservation and 

sustainable use of marine biodiversity in areas beyond national jurisdiction. They stated that 

“UNCLOS provides 

http://wwwiisd.ca/oceans/marinebiodiv7/
http://wwwiisd.ca/oceans/marinebiodiv9/
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The Intergovernmental Conference (hereafter IGC) on an International Legally Binding 

Instrument under the UN Convention on the Law of the Sea on the conservation and sustainable 

use of marine biodiversity of Areas beyond National Jurisdiction was e
Wely



66  





68  

instrument to protect marine biodiversity in Areas beyond National Jurisdiction were launched by 

the United Nations General Assembly in Resolution 72/249 of 24 December 2017. This can be 

considered as the better approach for the positive outcome for achieving 

 

of of
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in Areas Beyond National Jurisdiction rather than discussing new instruments or amendments, 

these South Asian countries were very pessimistic at the outset of this process with the view of 

urgent need for a new instrument for addressing the issues of conservation and sustainable use of 

marine biodiversity in ABNJ without prejudice 

 

  

 

issues

this  

of

http://www.iisd.ca/oceans/marinebiodiv1/
http://www.iisd.ca/oceans/marinebiodiv2/


201 Earth Negotiations Bulletin online at http//www.iisd.ca/oceans/marinebio4/ 
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During this second meeting of the Working Group G77/China commented on enhancing of climate 

research and monitoring. They focused on Intellectual Property Rights and capacity building as 

well. 

 

During the third meeting of the Ad-Hoc-Open ended Informal working group, Sri Lanka stressed 

“the need for Marine Scientific Research working

http://www.iisd.ca/oceans/marinebio4/
http://www.iisd.ca/oceans/marinebiodiv3/
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of the marine environment and MSR; and the need for a discussion of IPRs related to MGRs and 

they expressed their willingness towards an integrated approach four key 

http://www.iisd.ca/oceans/marinebio5/




207
 Ibid. 
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Mexico emphasized the 
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PART TWO 
 

 
South Asian and other regional approaches for the conservation and sustainable use of 

marine 
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SECTION A - Marine resources in South Asian region 
 
 

A brief overview of the South 

http://www.worldatlas.com/img/areamap/continent/asia_map.gif


http://www.fao.org/docrep/X5627E/x5627e06.htm
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the 
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http://www.fao.org/3/19540eN/%3B9540en.pdf
http://www.conserve-energy-future.com/methods-
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It is estimated that 6% of fish stocks are fully exploited, overexploited or depleted in the South 

Asian region. Stocks of southern Bluefin tuna are categorized as “depleted”. In Indian Ocean 

Emperors, Indian mackerels and Bigeye Tuna fully exploited to overexploit. Overexploitation is a 

significant impact for the conservation and sustainable use of marine biodiversity in ABNJ for the 

Indian Ocean countries. 

 

Nevertheless, some achievements in addressing this problem can be seen among the several South 

Asian countries. They have enacted some rules, regulations and some policies to prevent and deter 

IUU fishing and it will be discussed further in detail in the later part of this study. 

 

Pollution 

 
Pollution from both marine and land-based sources are the next major threat to the conservation 

and sustainable use of marine biodiversity beyond the areas of national jurisdiction in South Asian 

region. 

 

Land base pollution contributed in many ways to the pollution of marine environment in the areas 

beyond national jurisdiction of South Asian countries. Many industries release untreated or 

partially treated wastewater and toxic substances to the inland water ways like rivers and lakes. 

Not only from the industries but also agricultural lands are running off various kind of fertilizer 

and agro chemicals to these inland water resources. Finally all these water ways are flowing to the 

ocean. When these kind of wastewater 

and 



http://www.iswa.org/fileadmin/user_uploald/calander-
http://www.ncbi.nim.nin.gov/pubmed/29019247
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the Maldives.”224 The major threat of this coral die-off is the huge decrease in the 
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period.”227This situation is leading to the acidification and increasing of the 
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OSPAR was established in 1992 with an aim to achieve the cooperation in the protection of the 

marine environment of the North-East-Atlantic. There are fifteen State parties including the 

European Union for this convention namely: Belgium, Denmark, Finland, France, Germany, 

Iceland, Ireland, Luxembourg, The Netherlands, Norway, Portugal, Spain, Sweden, Switzerland 

and United Kingdom. The Contracting Parties are required “ to take all possible steps to prevent 

and eliminate pollution and shall take the necessary measures to protect the maritime area against 

the adverse effects of human activities so as to safeguard human health and to conserve marine 

ecosystems and, when practicable, restore marine areas which have been adversely 

affected.”235For this purposes they must adopt programmes and 

 

http://www.ospar.org/


http://www.ospar.org/organization
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“ (c) Contribute, as practicable, to assessments of area beyond national jurisdiction in the North- 

East Atlantic which may justify selection as an OSPAR maritime protected areas under the criteria 

set out in the identification and selection guidelines; and 

 

(d) Propose to the OSPAR CofSPAR
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Figure 3: OSPAR Marine Protected Areas in ABNJ 
 

 

Source: http://www.ospar.org 
 
 
In designating of MPAs in ABNJ, OSPAR is considering the number of factors under the 

provisions of OSPAR convention. “The identification of a site to be proposed as a MPA should 

meet ecological criteria including threatened or declining species and habitats, important species 

and habitats, ecological significant high natural biological diversity and sensitivity.251Additionally, 

practical aspects such as size, potential for success of management measures, scientific value 

among others should be taken into consideration252 and the designation of MPA on ABNJ requires 

the collective agreement of the contracting parties.253
 

 
Additionally practical aspects such as size, potential for success of management measures, 

scientific value, 

http://www.ospar.org/
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In the process of management of 
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Guiding Principles and approaches 
 

 
The OSPAR has evolved with four key principles namely; the precautionary principle, 
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Convention for the Protection of the Marine Environment and Coastal Region of the 

Mediterranean, and its seven protocols, known as the Barcelona Convention System.268
 

 
There are 22 parties for Barcelona Convention including 21 Mediterranean littoral countries and 

the European Union: Albania, Algeria, Bosnia and Herzegovina, Croatia, Cyprus, European 

Union, Egypt, France, Greece, Israel, Italy, Lebanon, Libya, Malta, Monaco, Montego, Morocco, 

Slovenia, Spain, Syria, Tunisia and Turkey.269 Despite difficulties among these contracting States 

for determination and delimitation of coastal zones and maritime boundaries they have agreed to 

be members of the Barcelona Convention. 

 

The preamble of the Barcelona Convention sets out that “Contracting Parties are full aware of their 

responsibility to preserve and sustainably develop the resources of the Mediterranean Sea270and 

acknowledge the need for close cooperation in a coordinated regional approach for the protection 

of the marine environment.271Barcelona Convention covers the maritime waters of the 

Mediterranean Sea irrespective of the legal status of the waters both within and beyond national 

jurisdiction.272Article 1 of this convention clearly sets out its geographical scope of application as 

“For the purpose of the convention, the Mediterranean sea area shall mean the maritime waters of 

the Mediterranean Sea proper, including its gulfs and seas, bounded to the West by the meridian 

passing through Cape Spartel lighthouse, at the entrance of the Straits of Gibraltar, and to the east 

by the southern limit, of the straits of the Dardanelles between Memetic and Kokkali 

lighthouse.”273
 

 
 
 
 
 
 
 
 
 
 

 
 

268 On the concept of the BCS see E.Raftopoulos, The Barcelona Convention and Protocols-The Mediterranean 
Action Plan Regime (London: Simmonds & Hill, 1993) 
269 Available at :http://web.unep.org/unep map/ 
270 Preamble of the Barcelona Convention 
271 Ibid. Article 6 
272 Ibid. Article 1. 
273 Ibid. Article 1. 

http://web.unep.org/unep
http://web.unep.org/unep


http://www.grida.no/resources/5911
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rare or fragile 





100  

Procedure for the establishment and listing of SPAMIs is clearly stated in the protocol of SPA and 

BD. “proposal for inclusion in this may

 

http://www.sanctuaire-pelagos.org/en/home/66-ang/ais/uncategorised/254-presentation-of-the-pelagos
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http://www.cetaceanalliance.org/cons_Pelagos.htm
http://www.cetaceanalliance.org/cons
http://www.cetaceanalliance.org/cons


102  

of marine mammals, as well as the attempting of such action or disturbance of mammals, non- 

lethal catches may be authorized in urgent situations or for in situ scientific research purpose. 

 

It is very important that under this system they have set up good monitoring and evaluation 

mechanism through their regular meetings. “The parties will hold regular meetings to ensure the 

application of and follow-up to the sanctuary Agreement”294Through this types of regular meetings 

they encouraged the research programmes both national and international level. This contributed 

for raising the public



http://www.nti.org/learn/treaties-and-regimes/antarctic-treaty/
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Figure 6: Antarctic 

http://www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0011683#s2
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• Activities shall be planned and conducted to all prior assessment of possible impacts on 
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In this study, it is expected to discuss Annex I: Environmental Impact Assessments, Annex II; 

Conservation of Antarctic fauna and flora and Annex V; Area Protection and management due to 

the relevance for this study of the conservation and sustainable use of marine resources. 

 

Annex I sets out the provisions for the environmental Impact assessment. In terms of article 22(1) 

of the protocol on environmental protection, if the activities have less than a minor or transitory 

impact, it is required to do an initial environmental impact assessment. The need for 

comprehensive environmental evaluation is done “if an initial environmental evaluation indicate 

or if it is otherwise determined that a proposed activity is likely to have more than or transitory 

impact, a comprehensive environmental evaluation shall be prepared.”301Many descriptive 

information is included in this comprehensive environmental impact assessment for instance, the 

purpose, location, duration and intensity, cumulative impact of the proposed activity. 

 

Under Annex II, Contracting Parties are requested to submit descriptive data on permission related 

to the protection of native fauna and flora. List of Specially Protected Species, the prohibition for 

the introduction of non-native species and the exchange of information have been addressed under 

annex II. 

 

This is complemented by Annex V. A framework for the spatial management of protected areas is 

stipulated under this annex. Antarctic Specially Protected Areas and the Antarctic Specially 

Managed Areas have been established as per with the management plan. As per article 3 of the 

Annex V to the protocol sets out the criteria for the creation of Antarctic Specially Protected Areas. 

 
 
 

• Areas kept inviolate from human interference 

• Areas of outstanding aesthetic and wilderness value 

• Representative example of major territorial glacial, aquatic and marine ecosystems 

• Areas with important or unusual assemblages of species. 
 
 
 

 

301 Ibid. Article 3(1) 



http://www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0011683#s2
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or management, maps, objectives, area, identification of zones within activities are to be prohibited 

and other supportive documents. For the designation as an Antarctic Specially Protected area, 

descriptive and clear description is needed of the conditions under which permit may be granted; 

and if it is going to be designated as and Antarctic Specially Protected area, it is necessary to 

establish code of conduct which is applicable to such area. In this context, the management plan 

proposal has to be analyzed by the committee for environmental protection, the scientific 

committee on Antarctic research and the CCAMLR commission. Discussion for the approval of 

the plan is the next step which is undertaken by the parties. The prior approval of the CCAMLR is 

required for designating as an Antarctic Specially protected or an Antarctic Specially managed 

area.”305
 

 

CCAMLR legal and institutional framework. 

 
Legal and institutional mechanism of CCAMLR and its way of approaching towards the issues of 

marine conservation and area based management tools including marine protected areas will be 

discussed under this part. 

 
It is significant fact that to point out the Southern Ocean has been severely harvested since the 19th 

century. The scope of activities have been identified by the CCAMLR Commission in the 

following way. 

 

“By 1825, some population of seal were hunted close to extinction and sealers began hunting 

elephants, seals and some species of penguins for their oil. Whaling in this area began in 1904 and 

all seven species of whales found in the Southern ocean were extensively exploited. Antarctic 

finfish, crabs, squid and krill a key stone component of the Antarctic ecosystem, have also been 

exploited 

 

m

a

h

i
s

 

http://www.ccamlr.org/en/organisation/history
http://www.ccamlr.org/en/organisation/history
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management regime for the conservation and sustainable use of marine resources. This was the 

initiative step for establishing CCAMLR. 

 

In examining the origin of CCAMLR, in 1977 Antarctic Treaty Parties were encouraged to 

contribute to scientific research on Antarctic marine living resources, observe interim guidelines 

on their conservation and hold consultations to set up a definitive conservation regime for these 

resources.”307With this initiative formal consultation was stated in 1978 and concluded with the 

adoption of CCAMLR Convention at the conference on the conservation of Antarctic Marine 

Living Resource in Canberra Australia in 1980 with the aim of conserving Antarctic Marine Living 

Resource. 

http://www.ccamlr.org/en/organization/history
http://www.ccamlr.org/en/organization/history
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France and the European Union which seeks to designate a cluster of seven marine protected areas 

in East Antarctica.311
 

 
The second one is the Rose Sea Region. United States and New Zealand have submitted this 

proposal. 

“-The no-take General Protection Zone including the Ross Sea shelf and slope and the Balleny 

islands 

-The boundary of a special research zone 

- The spawning protection zone in the North West to provide representative protection for 

seamount and other habitats”.312
 

 
 

The identification of Ross Sea MPA is very significant due to its ecological value and scientific 

importance to the world community. These are the core elements of this Ross Sea project. There 

were many arguments on establishing Ross Sea MPA. As pointed out by the scientists, “it provides 

a chance to investigate the sorts of phenomena and other factors that once structured marine 

ecosystems elsewhere but which can now usually be investigated only indirectly.313
 

 
Creation of Ross Sea MPA faced many challenges in achieving consensus for decision making in 

this process. “The conservation of the natural ecological structure, dynamics and function 

throughout the Ross Sea, the protection of known rare or vulnerable benthic habitats.314”The 

protection of large-scale ecosystem process  responsible for the productivity and  functional 

integrity of the ecosystem.315
 

 
However in October 2016 the Commission for the Conservation of Marine Living Resources 

(CCAMLR) reached consensus on a New Zealand/United States proposal to establish a large-scale 

marine protected area in the Ross Sea region off Antarctic.316This covers 1.55 million square 

 
 

311 Australian Government, A proposal for a representative system MPAs in the East Antarctic’s online : 

http://www.antarctica.gov.au/law-treaty/ccamlr/marine-protected-     areas 
312 New Zealand foreign affairs and trade. Ross Sea Region MPA. (online: http://www.mfat.gov.nz/ross-sea- 
mpa/tabs/proposal.php 
313 Osterblom et al., 2007 and Christensen and Richardson, 2008 
314 CCAMLR, Conservation measures 91-05- (2016) para.3 
315 Ibid. Annex 91-05/B.para-1(V). 
316       http://www.mfat.govt.nz/ross-sea-mpa/tabs/proposal.php 

http://www.antarctica.gov.au/law-treaty/ccamlr/marine-protected-
http://www.mfat.gov.nz/ross-sea-
http://www.mfat.govt.nz/ross-sea-mpa/tabs/proposal.php


http://www.ccamlr.org/sites/drupal.ccamlr.org/files/10-07.pdf
http://www.ccamlr.org/sites/drupal.ccamlr.org/files/10-07.pdf
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CHAPTER TWO 
 

 
South Asian regional initiatives and the way forward towards achieving the conservation 

and sustainable use of marine biodiversity in ABNJ 

 
South Asian Regional legal and institutional framework applicable to marine conservation and 

sustainable use of marine resources will be discussed in this chapter. The gaps and limits of the 

existing framework and the lessons can be leant from the other regional approaches of OSPAR, 

Barcelona and Antarctic treaty which 
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Nations Environmental Programme’s (UNEP) regional seas programme.321 The governing 

structure of SACEP is consists of governing council, consultative committee, national focal points 

and the secretariat based in Colombo Sri Lanka. 

 

SACEP has started several projects to enhance cooperation and improve the national capacity to s 

address the environmental issues. Conservation and sustainable use of biodiversity, ecosystems 

conservation and management, raising awareness among the members, enhancing capacity and 

strengthen the institutional capacity are the main focus areas of SACEP. 

 

Many programmes for creating a forum among public and private sector partners to share their 

experience in developing industrial, agricultural project of preparation of handbooks of National 

Environmental legislations 

http://www.icriforum.org/about-icri/members-networks/south-asia-co-operative-
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have already conveyed their concurrence and Pakistan and Maldives are expected to follow. “The 

Contingency Plan would establish a mechanism for mutual assistance, under which competent 

national authorities of the participating countries will coordinate and integrate their response to 

marine pollution incidents either affecting or likely to affect the territorial sea, coasts and related 

interests of one or more of these countries, or to incidents surpassing the available response 

capacity of each of these countries alone.”323Development of a marine and coastal biodiversity 

strategy for the South Asian seas region was prepared in parallel with the national biodiversity 

strategies and action plans. The aim of this strategy is to support five marine countries of South 

Asia to achieve Aichi Biodiversity targets relevant to the marine biodiversity.324
 

 
Considering the programmes and activities carried under SACEP, it is clear that SACEP has 

focused mainly on the environmental concerns in general and not specifically addressed the issues 

for the conservation and sustainable use of marine biodiversity in areas beyond national 

jurisdiction. 

 
 
 

South Asian Regional Seas Programme and the South Asian Seas Action Plan (SASAP) 
 
 

The South Asian region is consists of eight States, Sri Lanka, India, Bangladesh, Afghanistan, 

Maldives, Nepal, Pakistan and Bhutan. For achieving social, economic and environmental 

cooperation among the aforementioned countries, they have established South Asian Association 

for Regional Cooperation (SAARC) in 1985 with the involvement of heads of states. Achieving 

active and mutual cooperation in the areas of economic, social, cultural, technical and scientific 

fields are the common goal of establishing this regional association. 

 
 
 
 
 
 
 
 
 
 
 

 

323 BOBLMEP/National Report Sri Lanka. Pg.74. 
324 SACEP/Post 2015 South Asia Development Agenda 
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Figure 8: Areas of regional seas 
 
 

 
 
Source: Assessment document of land‐based inputs of micro plastics in the marine environment - 
OSPAR Commission 2017 

 

 
South Asian Seas region consists of Bay of Bengal 
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“The overall objective of the South Asian Seas Action Plan (SASAP) is to protect and manage the 

marine environment and related coastal ecosystems of the region in an environmentally sound and 

sustainable manner’ (UNEP 2003, p.25). The specific objectives are: 

 
• Establish and enhance ‘consultations and technical co-operation among states within the 

region’; 

• Highlight the ‘economic and social importance of the resources of the marine and coastal 

environment’; 

• Establish ‘a regional co-operative network of 

�x 

http://www.sdpi.org/sde/paper_details.php?event_id=519&amp;paper_id=554
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Under this spirit of dedication and 

http://www.cbd.int/sp/targets/
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(v) Prevention on Marine Pollution (Aichi target 8) 

(vi) Effective and Equitable Governance of Marine and Coastal Protected Areas (Aichi 

target 11) 

 

Under this six thematic areas, first draft of the MCBS which consists of regional targets, 

implementation and monitoring framework and coordination and cooperation was formed. The 

ultimate objective of this strategy is to promote an ecosystem approach for conserving the marine 

and coastal biodiversity and enhancing the inter-agency coordination for economic activities. This 

is a framework coordination and collaboration among different initiatives taking place in the South 
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aquaculture, prevention of marine pollution, effective and equitable governance of marine and 

coastal protected areas by 2020. 

 

This strategy can be considered as a very significant initiative taken by SAS programme. If this 

process would move progressively forward many of the achievements can be seen in the South 

Asian Seas region in near future. However, it seems that this strategy does not include marine 

conservation and sustainable efforts in ABNJ and its scope is limited within the national 

jurisdiction of the member countries. 

 

 
Bay of Bengal Large Marine Ecosystem (BOBLME) 

 
 

There are eight members for this project namely, Bangladesh, India, Indonesia, Malaysia, 

Maldives, Myanmar, Sri Lanka, and Thailand. These South Asian and East Asian countries are 

committed in collaborating through the Bay of Bengal Large Marine Ecosystem (BOBLME) 

Project to achieve the objective of ensuring the better lives for their coastal populations by 

improving regional management of the Bay of Bengal environment and its fisheries 

 

Bay of Bengal area is very rich in marine resources including both living and non-living. Therefore 

many people in the area of Bay of Bengal are making their lives using the coastal and marine 

resources. Overexploitation and habitat degradation are serious threats to this areas due to 

increasing of population and highly use of marine resources. With the aim of addressing the issues 

face by coastal community of Bay of Bengal programme was implemented. 
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Figure 9: Map of the BOBLME 
 
 

 

Source: https://www.boblme.org/ 
 
 
 

Under this BOBLME project, it created a regional forum for scientists from the region to 

collaborate and for them to interact with policy makers. This helps the countries for the cooperation 

and coordination among the members. BOBLME is targeted to expand the knowledge and 

understanding of the ecological, human and governance dimension of the Bay of Bengal through 

its workshops and resources. “The project has increased awareness of transboundary issues and 

strengthened the capacity of participating countries to implement the strategic action programme 

which will address the major issues facing the health of the Bay of Bengal and its fisheries.”329
 

 
 
 
 
 
 
 
 
 

 
 

329 Progress & Achievements April 2014. Online at https://www.boblme.org 

http://www.boblme.org/
http://www.boblme.org/


330

http://www.boblme.org/project_overview.html


331       BOBLME_progress_Achievemnets_April_2014-2.pdf. 
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UN Fish Stocks Agreement Article 8: Cooperation for conservation and management UN 

General Assembly on Regular Process (60/30) for global

http://www.cordio.org/




http://www.iotc.org/
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the Indian Ocean. Currently 31 States are party to the Commission. IOTC is governed by the 

Commission, which consists of all its members. It is required to adopt conservation and 

management measures by a two-third majority for become binding on members of the commission. 

Scientific committee, a compliance Committee and a standing committee on administration and 

finance are assisting in the work of the commission. IOTC is mandated for the management of 

tuna and tuna-like species. Tuna and tuna like species are considered as highly migratory fish 

stocks. Because these tuna and tuna like species move freely in the ocean without limiting to 

special area. No any boundary or limitations for them to move. Straddling stocks occur both inside 

the Exclusive Economic Zone (EEZ) and on the high seas.341 Considering the mandate of the 

IOTC, its scope extends to manage tuna and tuna like species in the Indian Ocean and adjacent 

seas. That implicitly cover the areas beyond national jurisdiction as well. 

 

Article II defines a broad area of competence of the Commission as “… the Indian Ocean (defined 

for the purpose of this Agreement as being FAO statistical areas 51 and 57 as shown on the map 

set out in Annex A to this Agreement) and adjacent seas, north of the Antarctic Convergence, 

insofar as it is necessary to cover such seas for the purpose of conserving and managing stocks 

that migrate into or out of the Indian Ocean.” Furthermore, membership to the Commission is open 

to f
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http://www.un.org/Depts/los/consultative_process/documents/6_meltzer.pdf


http://www.iotc.org/cmm/resoultion


http://www.business-standard.com/
http://www.environment.gov.mv/
http://www.maldives.net.mv/1207/six-marine-areas-in-baa-atoll-declared-as-protected/
http://www.researchgate.net/publication/5916310_Marine_protected_areas_in_Sri_Lanka_A_review
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cluster  (Palk  Bay-  Manner  Islands-  Adams  Bridge-

http://www.ecolex.org/
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in the areas beyond its national jurisdiction. This is a progressive step forward taken by Sri Lanka 

in addressing the challenges for the conservation and sustainable use of marine biodiversity in high 

seas which includes ABNJ. 

 

 
Gaps and Weaknesses of existing South Asian regional legal and 

http://www.fao.org/fi/boblme/website/prospectus.htm




362 Ibid. 
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guiding rules and regulations for the management of straddling fish stocks. In this context, IOTC 

has used precautionary approach in their guiding principles. But there are some other modern 

principles for fisheries management such as an-ecosystem based approach and polluter-pays 

principle. The absence of modern environmental concepts of polluter pays principle and an- 

ecosystem based approach for fisheries management are considered to be major weaknesses. 

 

As mentioned in the above, IOTC is mandated to managed tuna and tuna-like species in the Indian 

Ocean and adjacent seas for the conservation and optimum utilization of the stocks for long term 

sustainability. When considering the question of whether IOTC was able to reach its mandate, 

there are some gaps can be seen in managing the tuna and tuna like species in the Indian Ocean as 

well as adjacent seas. “For yellowfin tuna, conservation measures thus far adopted by the 

commission have not prevented the stock from being overfished and stock biomass may now be 

below the Biomass at or above Maximum Sustainable Yield (BMSY).”361This seems that IOTC 

was not able to reach to its objective of conservation and optimum utilization of the stocks for long 

term sustainability. Because tuna and tuna likes species are being overfished in the areas covered 

under IOTC. 

 

Overfishing and 

http://www.un.org/depts/los/nippon/unnff_programme..../alum_tokyo_panjarat.pdf


http://www.boblme.org/
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region BOBLME scientific data management system is lacking. The 



http://enb.iisd.org/oceans/bbnj/igc1/


138  

SECTION B - Lessons from other regions for South Asian region and way forward 
 

 
How can the best practices and experiences of other three regional initiatives can be taken as a 

mode for designing a framework for South Asian countries in conservation and sustainable use of 

marine resources in Areas Beyond National jurisdiction will be analyzed in this part. Best practices 

under the specific areas relating to the conservation of marine biodiversity in areas beyond national 

jurisdiction available in the regional approaches of OSPAR, Barcelona Convention and Antarctic 

treaty will be examined and will be discussed. The way of approach under these experiences can 

be adopted in a future South Asian regional initiative for the conservation and sustainable use of 

marine biodiversity in areas beyond national jurisdiction and an analysis of the path by which to 

address these challenges either through a regional response under the UNEP Regional Seas 

Programme, or a global response under the ILBI that is being negotiated at the UN or  a 

combination of both will also be discussed in this part. 

 

 
OSPAR regional experiences and best practices for South Asian Region 

 
 

OSPAR was the first regional organization which contributed for the protection of marine 

biodiversity in Areas beyond National Jurisdiction (hereafter ABNJ) and still exists as a global 

champion in designating Marine Protected Areas (MPAs) on the high seas. OSPAR has established 

many good practices in conservation and sustainable use of marine biodiversity in areas beyond 

national jurisdiction under diverse areas. It is expected to set out the well-established good 

practices by OSPAR under the different areas which the South Asian countries can be taken into 

consideration in developing their framework under the following subsections. 

 

Regional approach 
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• The extent, intensity and duration of the human activity under consideration 

• Actual and potential adverse effects of the human activity on specific species, communities 

and habitats 

• Actual and potential adverse effects of the human activity on specific ecological process 

• Irreversibility or durability of these effects. 
 
 
These criteria could be applied under other regional treaties. If the contracting parties of South 

Asian region adopted to the regional seas treaties, they could guide decision makers in any 

any

http://www.ospar.org/organization/observers
http://www.ospar.org/organization/observers
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Environmental Impact Assessment (EIA) and Strategic Environmental Assessment (SEA) 

 
In consideration in the design of an impact assessment scheme “The OSPAR Convention requires 

Contracting Parties to undertake two obligations in relation to Environmental Impact 

Assessment.375
 

 
Firstly, to undertake and publish at regular intervals joint assessments of the quality status of the 

marine environment and development in the maritime area or for regions or sub-regions therein. 

Secondly, to include in such assessment both an evaluation of 



http://www.ospar.org/international-
http://www.ospar.org/international-
http://www.ospar.org/site/assets/files/1357/mou_neafc_ospar.pdf
http://www.ospar.org/site/assets/files/1357/hasco_mou.pdf
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http://www.ospar.org/site/assets/files/1357/imo_online_letter_30_nov_1999_and_attachments_from_imo.pdf
http://www.ospar.org/site/assets/files/1357/imo_online_letter_30_nov_1999_and_attachments_from_imo.pdf
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Modern International Environmental Law principles and approaches 

 
OSPAR framework is compatible with the international best practices such as 

 
 

• Precautionary Principle 

• The ecosystem approach 

• The polluter pays principle 

• The best available techniques and the best environmental practice.387
 

 
 

OSPAR has developed these  
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to intervene in the process having obtained the 
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OSPAR has best practices that could be 
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fisheries 

http://www.gfcm.org/gfcm/about/en-org-Geo
http://www.gfcm.org/gfcm/about/en
http://eur/
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Establishment of MPAs in ABNJ 

 
Pelagos Marine sanctuary for marine mammals is the only MPA located in the high seas in the 

Mediterranean. This was established under an agreement signed between France, Italy and Monaco 

in 1999. “This special area is consists in high levels of human pressure. Therefore the Contracting 

Parties have agreed under the Barcelona to take necessary measures to ensure the conservation of 

these species and its habitat. The criteria for creating this MPA can be used as a best practices. 

 

Cooperation and coordination 

 
As per Article 7 of Barcelona Convention, it calls upon parties to take appropriate measures to 

prevent and combat pollution resulting from the exploration and exploitation of the continental 

shelf, the seabed and its subsoil with the Mediterranean areas. If South Asian regional parties can 

reach to an agreement under the South Asian regional seas programme, then they can incorporate 

this type of provision to this putative agreement. 

 
 
 

Lessons from Antarctic system to South Asian Region 
 

 
Fisheries Management 

 
“Contracting Parties are called upon to provide statistical and biological data to the commission 

and to the scientific Committee.”404As per CCAMLR Convention article XXIV, CCAMLR has 

developed a scheme of international scientific observation which is one of the most important 

source of scientific information and fundamental for assessing the impact of fisheries on the 

Antarctic system. 

 
 
 
 
 

 

404 CCAMLR Convention. Article XX. 
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The development of the scientific observational manual by the CCAMLR secretariat and scientific 

committee aims to assist contracting parties in planning observation programmes and recording 

data.405
 

 
As per conservation measure 91-01 (2004), the other significant feature can be adopted is the 

CCAMLR Ecosystem Monitoring Programme (CEMP), which has developed a relevant database 

to provide and facilitate information of the effects of fishing on dependent species as well as to 

detect and record significant changes in critical component of the marine ecosystems. This is a 

very good best practice with relevant to the fishing vessel operation observations. 

 

“Contracting Parties to CCAMLR are not allowed to authorize vessels flying their flag to 

participate in bottom fishing activities.”406In this context, we can see that by preventing bottom 

fishing activities has established and implemented precautionary and ecosystem approach by 

CCAMLR for their fisheries management. Application of these kind of new environmental 

principles leads in achieving the marine conservation in ABNJ. South Asian countries are also 

facing many challenges in their fishing industry. Specially IUU fishing, unsustainable fishing 

practices like bottom trawling have created serious issues in conservation of marine resources in 

ABNJ in South Asian region. If this kind of 

 

 

http://www.ccamlr.org/en/science/ccamlr.scheme-international
http://www.ccamlr.org/en/science/ccamlr.scheme-international
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are applicable to activities related to scientific research programme, tourism and of the 

governmental and non-governmental activities. 

 
Annex I sets out the procedure of an initial Environmental Evaluation.409Details on an initial 

evaluation include the description of the proposed activities, purpose, location, duration and 

intensity, well alternative to the proposed activity and the considerations of cumulative impact are 

stipulated under this. 

 

Adoption of the revised guidelines for environmental impact assessment in Antarctic in 2016. 

These guidelines aim to assist proponents of activities, facilitate cooperation and coordination in 

EIAs for joint activities as well as to provide advice to operators among other objectives.410
 

 

Strengthening and Building capacities 

 
CCAMLR specifically calls for the contribution to capacity building of developing member 

countries through financial assistance and training programmes as well as to strengthen their 

effective participation in the scientific committee.”411
 

 

Cooperation and Coordination 

 
It is very important feature of the Antarctic treaty is the coordination and cooperation arrangement. 

As per Antarctic Treaty. Article 9(1) is clearly stated that the exchange of information and 

facilitation of cooperation on scientific research between contracting parties, rights of inspection, 

analysis the reports from the observers among other matters. 

 

CCAMLR commission seeks to cooperate with contracting parties on the conservation measures 

for stocks and associated species in marine areas adjacent to the convention,” area.412
 

 
 
 

 
 

409 Madrid Protocol Annex I. Article 2. D 
410 Antarctic Treaty. Resolution 1 (2016), 3 
411 CCAMLR. Resolution 31/XXVIII (2009). Para.4 
412 CCAMLR Convention. Article II. 
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Other best practices 

 
CCAML has established many conservation measures which can be adopted to other regions as 

well. Such as new environmental normative policies ecosystem based management approach and 

precautionary principles. 

 

Restricting of fishing gears, creating of marine protected areas, development of area-based 

management tools, development of list-based system for the
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Governmental Organizations and existing regional organizations can be suggested as a forward 

step to this new instrument. They can report on issues of non-compliance in the Areas beyond 

National Jurisdiction. Effective enforcement of this new mechanism under the new internationally 

legally binding instrument will reduce the damages to the seabed activities happening in the Areas 

beyond National Jurisdiction. 

 

RECOMMENDATIONS AND WAY FORWARD FOR ACHIEVING THE 

CONSERVATION AND SUSTAINABLE USE OF MARINE BIODIVERSITY IN ABNJ 

 
Regional initiatives have been at the forefront of adopting robust and effective universal holistic 

integrated approach towards achieving the goal of marine conservation in ABNJ. In analyzing the 

regional
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Asian regional seas programme reflecting the emerging international environmental norms of 

precautionary principle, principle of preventive action, no-harm principle and principle of common 

but differentiated responsibility, prior environmental impact Assessment, establishment of 

environmental standards, polluter pays principle. Through the adoption of convention, it creates a 

legally binding nature on the South Asian region for the conservation and sustainable use of marine 

biodiversity and finally this regional initiative will contribute to the effectively implementation of 

new ILBI. 

 

A South Asian Regional Research Center for marine and coastal area management need to be 

established. South Asian Trust Fund for coastal and marine environment need to be initiated. It is 

a great challenge for South Asian countries to conduct researches relating to the marine resources 

due to lack of facilities and financial assistance. Especially the high seas of this region is full of 

diverse marine genetic resources. But those resources are undiscovered by the region due to lack 

of technological and research capacities available with them. In this context, establishing a South 

Asian Regional Research Center will facilitate for them to overcome their challenges in achieving 

their goal of conservation and sustainable use of marine resources in areas beyond national 

jurisdiction. 

 

Creating SAARC regional code of conduct for deep sea science will be important for the countries 

in region in conducting deep sea activities along with the conservation of the marine environment. 

It is needed to establish a focal point for each country in the region to properly coordinate this 

specific area of marine conservation in ABNJ. This focal point committee needs to be consisted in 

group of scientists and marine biologist and legal experts who are dealing with the ocean policy 

and Law of the Sea area. This effort of proper focal point will be able to make recommendations 

for their governments for the successful BBNJ negotiations which emanate the  

 in
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risks of shipping activities. As discussed in the above parts, none of
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Instrument that is being negotiated at the UN will facilitate for the peaceful uses of the oceans, the 

sustainable utilization of marine resources and ultimately will be able to achieve the holistic and 

integrated approach to the conservation and sustainable use of marine biodiversity in ABNJ for 

the sake of whole world for today, tomorrow and forever. 



http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://treaties.un.org/doc/Publication/MTDSG/Volume%20II/Chapter%20XXI/XXI-7.en.pdf
http://www.un.org/depts/los/global_reporting/WOA_RPROC/Summary.pdf)
http://www.un.org/depts/los/global_reporting/8th_adhoc_2017/OICC_Technical_Abstract.pdf)
http://www.cbd.int/doc/legal/cbd-en.pdf
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